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HE favourable reception 

which has been given to 
the Eſſay on Fines, induces me to 
offer to the Profeſſion an Eſſay on 
Common Recoveries, becauſe theſe 
ſubjects have a mutual connexion, 
and caſt a mutual light on each 
other. 


The neceſſity of inveſtigating 
the nature and operation of a 
Common Recovery, ſcarce needs 
to be mentioned, as it is well known 
that the title to almoſt every eſtate 
in the kingdom depends on the 
validity of this aſſurance. 


A | This 


PREFACE 


This ſubje& has been admirably 
handled by Mr. P:c6oT—But the 
many alterations which have been 
made by the Legiſlature, and the 
many intereſting caſes which have 
been determined on Recoveries 
ſince his time, make a new Work 
on this ſubject extremely neceſ- 
fary. 
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1 | RE COVERY,” in its moſt extenſive Origin of Rr- al 
| ſenſe, is a reſtitution to a former right, eres. if 
n- by a ſolemn judgment of a coùtt of juſ- 1 
26 Gb Wah judgments ' whether obtained after a 1 
12 real defence made by the tenant, or upon his 1 
in default, or feint plea, had equally the ſame forte 1 
n and efficacy to bind the right of the land ſo 
05 recovered, and to veſt a free and abſolute eſtate iN 
12 in ber firmple'" in the recoveror. 1 3 
3 9 
v7 8 18 common y is a judgment obtained Bac. Tracts, 1 
_e in a fictitious ſuit brought againſt the tenant of 148. [ll | 
ide frechold, in conſequence of a default made 9 
dy the perſon who is laſt vouched ro wartanty "i 
in ſuch fictitious ſuiit. a | | ; | 
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Common Recoveries. 


A common recovery departs ſo far from the 


original modes of transferring property, it is in 


its proceſs ſo complicated and artificial, chat if 
we had no hiſtorical evidence of the time when 
it was firſt adopted among the common aſſu- 
rances of the law, we might ſafely pronounce it 


to be, in ſome teſpects, a modern invention; 


but the fact is well known that we are indebted 


to the ingenuity of eccleſiaſtics for the intro- 
duction of common recoveries, in order. to 
vw miortniain, by. which chey 
were prohibited from purchaſing or receiving, 
under pretence of a fre gift, any lands or te- 
nements Wwhatſoey ert.. 


But eccleſiaſtics would have little claim 


to that reputation which bas ever been given 


them for worldly. wiſdom, if 
ſons were willing to. enrich. their: communities, 


. either. by gift or fale, they. could. not contrive 
means to ſecure the. bounty. 1 3019} 10 lus Tas 
: 8 1 Did o vets 

To fied this "Aa 9 po] nl the. = 
houſes uſed to let. up a fictitious title to the 
lands intended to be given or ſold, and brought 
an action againſt the tenant to cecover them, the 
tevapt_ by colluſion. made no defence, whereby 
Judgment was; given, for, the religigus houſe, 


"which then eecovercd the. 1 7 W of 


1 &#&S 5% LW 4 — 22 + ww © 


law, upon a ſuppoſed prior title. 


Although 


Common Recoveties. 2 


Although proceedings of this kind were, by 
a ſpecies of conventional fraud, between the re- 


in f ligious houſe. and the tenant of the land, yet 
if the judges held, that in theſe caſes the religious 
3 communities did not appropriate ſuch lands per 
* titulum doni vel alterius alienationis, as the ſtatute 


of mertmain expreſſes it, nor that they were 
within the words aut alio quovis modo arte vel 
ingenio; for as recoveries were proſecuted in a 
courſe of law, they were preſumed to be juſt; 
and it was accotdingly held by the courts of 
juſtice that they were not within the ſtatute, 


The notoriety and evidence which attended 
feigned recoveries was ſuch, that they were not 
uſed by the eccleſiaſtics only, but were ſoon 
adopted by lay petſons as a common mode of 
transferring lands. Thus it appears by the ſta- 
tute of Glouceſter, 6 Ed. I. that feigned recove- 
ries were at that time in conſtant uſe, for it is 
provided by the 11th chapter of that ſtature, 
that a.termor for years might falſify a feigned 
recovery ſuffered by the owner of the inherit- 
ance. 
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The want of moderation on the part of the 
eccleſiaſtics counteracted the effects of their 
ingenuity ; for being gratified by the ſucceſs of 
their practices, they had fuch frequent recourſe 
to feigned recoveries as to occaſion a parlia- 
mentary interference: hence by the ſtatute of 
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Common Recoverfes. 


that in all caſes where eccleſiaſtical perſons reco- 
vered lands by default, a jury ſhould try the 
right of the demandants to the land, and if the 
religious houſe was found to have a title, they 
ſhould recover ſeiſin, otherwiſe it ſhould be for- 


feited to the immediate lord of the fee, in the 
manner directed by the ſtatute of mortmain. 


— 
3 
J i 


In conſequence of this reſtraint, feigned reco- 


veries ſeem to have been diſuſed for a conſtder- 


able time, nor were they again brought into 
general practice until ſome centuries afterwards, 
when they were reſumed as a mode of evading 


the ſtrict neſs of the ſtatute de donis conditiona- 


libus; and as they ſtill continue to be uſed 
chiefly for this purpoſe, it will be neceſſary to 
give ſome account of that ſtatute, and to ſhew 
how -its rigour has been eluded ts the 45m 


of 2 common 0 


The eſtabliſhment of the: feudat law, 5 the 
Nor mans, was immediately attended with a gene- 


ral reſttaint on alienation, which was a ſtriking 


part of chat ſingular policy. During the reign 
of William the Conqueror, and that of his ſons, 


the doctrine of non-alicnation was, for various rea- 


ſons, very ſtrictly inforced. The greater part of 
the landed property of the kingdom had been 
diſtributed among the Norman barons as ſtrict 


and proper feuds ; and as a conſiderable jea- 
louſy prevailed. againſt all thoſe who were of 


Saxon origin, leaſt wept ſhould attempt to rein- 
ſtate 


'Cne- 


eign 
ſons, 
rea- 


ſtrict 
5 jea- 


rein- 
ſtate 


Common Recoverſes; 


ſtate themſelves in their antient poſſeſſions, great 
care was taken, during that period, that all the 
vaſſals of the crown, who could alone be de- 
pended: on in caſe of any inſurrection, ſnould be 
conſtantly ready and able to perform their mi- 
litary lervices. 1 430 5 

The ſtate of commerce was allo then ſo very 
low, and money ſo extremely ſcarce, that even 
if a power of alienation had exiſted, it would 
probably have produced but a very trifling 
alteration in the transfer of landed proper- 
ty. But when the Norman family was firmly 
eſtabliſhed on the throne, and all apprehenſions 
of a diſputed claim had ſubſided, it was no 
longer politic, on the part of the crown, to ad- 
miniſter to the independence of the haughty 
barons, by making their eſtates laſting and be- 
reditary; but, on the. contrary, it was the in- 
tereſt of the ſovereign to diminiſh the formida- 
ble influence of the ſuperior lords, by permit- 
ing them to diſpoſe of their property. Fortu- 
nately, the temper of the times, ariſing from the 
rage of cruſades, ſeconded this intereſt; ſo that 
motives of policy, the increaſe of agriculture 
and commetce, made it altogether neceſſary to 
relax the ſtrictneſs of the feudal law with reſpect 
to non-alienation. Accordingly we find, that in 


the reigns of Hen. II. John, and Henry III. theſe Glanville, 
reſtraints were conſiderably diminiſhed, and the lib. 7. c. 1. 


| Batutes quia emplores terrarum, 18 Ed. I. c. I. 
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Common Recoderies. 


and 1 Ed. III. c. 12. enabled all perſons to 
diſpoſe of their lands as they pleaſed. 


ut in conſequence of that paſſion, ſo natural 

to all men, of perpetuating their poſſeſſions in 
their own families, a new reſtraint.on alienation 
was invented by the introduction of conditional 
fees, which were eſtates reſtrained to ſome par- 
ticular heirs excluſive of others; they were 
called conditional fees, on account of the con- 
dition expreſſed or implied in the donation, that 
if the donee died without ſuch particular heirs 
the land ſhould revert back to the donor. 


— 


The general propenſity which ſeems to have 


prevailed at that time towards a liberty of aliena - 


tion, and probably a foreſight of the good con- 
ſequences that would thereby accrue to the 
community, induced the judges to conſttue 
theſe conditional fees in a very liberal manner, 
inſtead of declaring that eſtates of this kind 
muſt inevitably deſcend to thoſe heirs who were 
particularly deſcribed in the grant, according to 
the principles of the feudal law (a), and that 
no perſon ſeiſed of ſuch 'an eſtate ſhould be 
enabled by his alienation to defeat the ſucceſſion 


— 


. 


—  — 


(a) Fus feudale non folum tallits non adverſari, ſed 
maxime eis favere conſtat, non folum quod nullas feminas 
ad ſucceſſimem admittet, ſed multo magis quod tenorem 
conce/ſanis ſemper ſervandum jubeat, hereditatemque ſe- 
undum cam deferendam expreſſe jubeat, Craig 147- 


— 


0 


Common Recoverſes. 


of thofe Who 1 were mentioned in the gift, or the 
lords right of reverter; they had recobrſe to an 
ingenious d. device taken from the nature of a 
condition. No it is a maxim of the con mon 
law, that when 4 condition is once petfornied it 
is henceforth entirely gone, and the thing to 
which it was before annexed becomes abſolute, 

and wholly unconditional. "Upon this ground 
the Judges determined, that as ſoon as the 
gratitee of a conditional eſtate had iffue born, his 
eſtate became abſolute by the performance of 
the condition ; fo that it might then be aliened, 

charged with debts. or aby other incutpbrgnees, 
and forfeited for treaſon. 


ern is © as, 


This mode of conſtruing conditional fees N. 
rectly contravened the purpoſes for which they 
were created, and t erefore the nobility, whoſe 
conſtant odject i It was to perpetuate their poſ- 
ſeſſions in their own families, made a more ſuc- 
ceſsful attempt to obtain this end by procuring 
the ſtatute de donis "conditionalibus, which en- 
acted, that where lands were given to à man, 
and the heirs of his body, he ſhould not haye a 


power of alienating them, nor of defeating the 


ſucceſſia ion of his own iſſue or of the reverſioner. 


1938 


„ 


% 


No circumſtance can more forcibly evince 
the power of the ariſtocratic party at that time 
than the enacting the ſtatute de donis; it affords 


the ſtrongeſt arguments to ſhew the bondage in 
which the powerful barons at once held both 
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the ſoyereign and the, people. The ſtatute of 
quia emptares had taken place. by, the. influence 
of the crown, for the rc aſons formerly, mentioned. 
and the ſentiments, of, the.) e ne certainly 
took part) with the peqplez i inge aſting the peri- 
cious tendency, of ec ties, may, pe be. gad J. 
collected from the conſt tion they put upon, 

conditional fees, from _= alacrity with. which 
they availed, themſelyes of a legal maxim to te · 
lax the ſtrictneſs of non: alicnation, and. thereby 
to give the tenants, who, had performed the « con- 
dition ſuch, a, .dominion, over, their property, as 
might beſt, anſwer che urpoſes of civil ſociety. | 
But, by "the ſtatute de 4 nts, the baughty pride 


and hereditary independence of the nobles were 


eſtabliſhed by the ſacrifice of natural juſtice, 
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natyral al fectiop, and natural allegiance for by 
this ſtature. the tenant in tail could neither alien- 
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E 
fully, oppoſed. by the great barons ; however, 
as the inconyenieacies ariſing therefrom were ſo 
mane, the-iggenuity of the ie was con- 


had... 


mon Recoveries:, 


1 


d Weftm. . Abby en ak aber 'le os 1 12 
taille poet aliener; to which his Majeſty anſwers, La 
40 54 wee en, ce c= dec cee N. arrere ſoit tenue defore.'? 4 
Six Edward Coke gives. the following account of the ſta- 
tute de donis : The rue olicy of the common law was 
«gyerturned by "the ſtatute 4% dons ' tonditionalibus, 
9 EA. I. which' eſtabliſhed a general perpetuity by act 
8 —— for all thoſe who had or would make it, 


L 


$445 


Fete fe ed accordingly, which, w as the occaſion and. 
«cauſe of the ſaid and divers other "RS, ; and the 
« ſame was attempted, and endeavoured to be remedied, 
« at divers parliaments, and divers bills were exhibited 
% accordingly (which I have ſeen) but they were always 
gon one pretence or other rejected. - But the truth was, 
*« that the lords and commons knowing that their eſtates 
« tail were not to be forfeited by. felony, or treaſon, as 
their eſtates of inheritarice were before the ſaid act (and 
«© chiefly in the time of Henry III. in the barons war) and 
dh fding cht they were not anſ{werable for: the debts or 
*+5ncambrances of their anceſtors, : nor did the ſales, 
«© aliepations, or leaſes of their anceitors, bind them for 
the lands which were intailed to their anceſtors, they 
always rejected ſuch bills, and the ſame continued in 
the reſidue of the reign of Ed. I, and of the reigns of 
4 Ed. II. Za. III. Rich: H. Hen. IV. Hen. V. Hen. VI. 
n, till about the 12th year of Ed. IV. when the 
V judges, on conſultation had among themſelves, re- 
ſolved, that an, eſtate tail might be docked and barred 
« by a common. recovery, and that by reaſon of the in- 
© tended recompence the common recovery was not within 


che reſtraitit of the faid perpetuity made by the ſaid act 


't of 13 Ed. I.. —6 Rep. 40.6, Sir AJ. Milamap's caſe. 
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Common Redbberies.” 


tinually exerted i in contriving different modes to to 
evade it; at length a caſe cn in the Fach 
Edw, IV. in which it was in effect determined; 
upon prineiples which will be explained in a 
ſubſequent chapter, that à common recovery 
ſuffered by a tenant in tail mould operate as an 
effectual bar to his eſtate tail, and alſo to all the 
remainders, and the reverſion deperidi ing thereon. 
From that time common recoveries have be- 
come extremely frequent, and have ever ſince 
been conſidered as common aſſurances, by means 
of which tenants in tail are enabled to diſpoſe 
of their eſtates wy or to convert them into 


3 * 


1. | 
T1 


A common recovery bene a Jalgtesse * 
tained in a real action, although it be fictitious, 
yet the ſame mode of proceeding muſt be pur- 
ſued, and all thoſe forms ſtrictly adhered ro 
which are neceſſary to be obſerved. in an adyer- 


ſary ſuit; for, as Pigot obſerves, though com- 


mon recoveries are to ſome intents deemed ſic- 


titious proceedings, yet it is neceſſary there 
mould be aZores fabule. 4 0M 


The rſt thing: therefore requilite to be done, 
in ſuffering a common recovery, is, that the 
perſon who is to be the demandant, and to 
whom the lands are to be conveyed, ſhould fue 
out a writ or precipe againſt the tenant, of the 
freehold, whence ſuch tenant is uſvplly 0 
the tenant o the PV ecipe. 3 | | 


In 


Common Recdverſes. 
la obedience to this writ, the tenant of the 
freehold appears in court, either in perſon or 
by his attorney ; but inſtead of defending the 
title of the land himſelf, he calls on ſome other 
perſon, who upon the original purchaſe is ſup- 
poſed to have warranted the title, and prays that 
ſuch perſon may be called in to defend the title 
which he warranted, or otherwiſe to give the 
tenant lands of equal yalue to thoſe which he 
ſhall loſe by defect of his warranty. This is 
called the voucher, voratio, or calling to war- 
ranty. . 


The perſon thus called to warrant the title 
(who is uſually called the vouchee) appears in 
court, is impleaded, and enters into the war- 
ranty, by which means he takes upon himſelf 
the defence of the land. The demandant then 
deſires leave of the court to imparl or confer 
with the vouchee in n * is granted 
of courſe. 


Soon afterwards the demandant returns to 


court, but the vouchee diſappears, or makes de- 
faulr; in conſequence of which it is preſumed 
by the court that he had no title to the lands 
demanded in the writ, and therefore could not 
defend 'them ; whereupon Judgment is given 
for the demandant, now called the recoverer, 
to recover the lands in queſtion againſt the 
tenant, and judgment is alſo given for the 
tenant t9 recoyer againſt the vouchee lands of 
equal 
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1 Inſt. g. b. 


Common Recoveries; 


equal value, in recompence for the lands ſo 
warranted by him, and now loſt by his default. 
This is called the recompence, or recovery 
in value; but as it is cuſtomary to voueh the 
crier of the court of common "pleas, who is 
hence called the common vouchee, the tenant 
can only have a nominal recompence for the 
lands thus recoveted againſt him by the de- 
INN 8 8 


. 


mY writ of babere wt ſei ona nam is then oed 
out, directed to the ſheriff of the county in 
which the lands thus recovered are ſituated; 
and on the execution and return of this win 
A e is N boom 71 431500 
4 181 f #d . 
The recovery 1 deferibedt | is why ſingle 
voucher; but a recovery may, and is frequently 
ſuffered with double, treble, or farther voucher, 


as the exigency of the caſe may require. '- © 


In a recovery with double voucher, the te- 
nant, or proprietor of the land, conveys an 
eſtate of freehold to ſome indifferent perſon, 
againſt whom the writ is brought; the tenant 
to the præciſe then vouches the proprietor of 
the. land, Who vouches over the common 


vouchee. 


? bY 


In every common recovery the ine 


acquires the fee · ſimple of the lands recovered, 


although 


Common Recoverſes. : 13 


although the word heirs be not mentioned in 
the judgment, becauſe the writ being brought 
for the abſolute property or fee- ſimple of the 
lands, if judgment is obtained, it muſt be for 


y | | 
8 as much as was demanded in the writ, and in 
N all adverſary ſuits every recoverer recovered a 
* fee · ſimple. 

e 


A common recovery can in general only be 
ſuffered in the court of common pleas, unleſs by 
ſome particular cuſtom, becauſe a real action 
cannot be commenced in any other court: but 
where lands are held in antient demeſne, or by a 
copyhold tenure, a common recovery may then 
be ſuffered of them in their own courts, if war- 
ranted by the cuſtom. 


1 Vent. 257, 


A common recovery may alſo be ſuffered in Bohun'sPriv. 


: 7 Lond. 241. 
the court of buſtings of the city of London; and 24. 3c Hem 


in conſequence of ſeveral ſtatutes, recoveries 8. c. 26. 


may now be ſuffered in the courts of great ſeſ. . 20. 
43Elz.c.15. 


ſions in Wales, and alſo in the court of Port i. 4. 5. 
moot of the city of Cheſter, | 


s 


CHAE- 


. N * [- 6 14 | 1 


CHAPTER. Il. 


OF THE 


WEIS oF ENTRY. 


T appears from the preceding chapter, that 
the following circumſtances are requiſite to 
the validity of a common recovery : Firſt, that 
a proper writ be ſued out; ſecondly, that the 
perſon, againſt whom the writ is brought, be 
actual tenant of the freehold ; thirdly, that fuch 
tenant do vouch over ſome other. perſon ; 
fourthly, that judgment be given for the de- 
mandant againſt the tenant, and for the tenant 
againſt the vouchee; and, fifthly, that the re- 
covery be executed by the ſheriff of the county 
in which the lands lie. We ſhall now proceed to 
explain more particularly thoſe different circum- 
ſtances.” 


A common recovery being a judgment in a 
real action, it cannot of courſe be regularly com- 
menced, without a proper original writz however, 
if a recovery is ſuffered without an original writ, 
It is not abſolutely void, but only voidable. 


A common recovery may be ſuffered on any 
writ by which lands are demandable, but the 
writ 


Common Recovertes. 15 


writ which is now uſually ſued out for that pur- 
poſe, is a writ of entry ſur di diſſcifin, in the nature 
of an aſſiſe, which is properly grounded on a 
diſſeiſin done to the demandant himſelf; it may 
be brought in the per, the per and the cui, or 
the peſt, and in common recoveries it is always 
deere in the Ph 


- The reaſon _ this writ was choſen for the Booth Real 
purpoſe of ſuffering common recoveries was, 75.9" 5 
becauſe t the tenant may, in this ſpecies of action, 
vouch at large, and is not bound to vouch 
vithio. the de rees of the per, the per and the 
cli, or the poſt ; ; o that it is the fafeſt action for 


. 


wrong or inegal vouchers. In this writ the 
demandant alledges that the tenant has no legal 
ritle to the land, but came into poſſeſſion of it 
after one A. B. had turned out the demandant. 
ts 103 V.... 

Wen a recovery became a common aſſu- 
Tance, the king by that means frequently loſt 
his fines for alienation ; but by the far. 32 
Hen, VIII. c. 1. $ 15. it was enacted, that 
fines for alienation ſhould be paid upon obtain- 
ing writs of entry in the paß for ſuffering com- 
mon recoveries. 


The writ on which a recovery is ſuffered 
ought to be fimilar in every reſpect to a wric 
which is ſued out for the purpoſe of commencing 
an adverſary ſuit, The courts however make a 5 Roll. Rep, 

2&8 17 2: diſtinction 57 


16 
Roll. Rep. 


67. 


Dormer's 


caſe, 5 Rep. 


40. S. C. 
Poph. 22. 


Common Recovittes. 


diſtinction between a breve | 4 Het farivin' and a 


breve amicabile, and will conſtrue the latter in 
a much more favourable manner r than the for- 
mer. 2 ; TO 

Thus, where a writ of ertor was brought to 
reverſe a common recovery, which had been 
ſuffered on a writ of entry in the poſt of a ma- 
nor, and of a yearly rent ot Ppenſion of four 
marks, and alſo of an advowſon, one of 
the errors aſſigned was, that a writ of entry 
in the poſt does not lie of an adyowſon. 


But it was unanimouſly determined, chat the 


judgment ſhould be affirmed, becauſe a com- 
mon recovery was not to be cömpated to a 
judgment in an adverſary ſuit, as it is by uſage 
and cuſtom become a common afurance' and 
conveyance of lands, and is had by the mutual 
conſent of the parties, et conſenſus tollit errorem. 
Beſides, if it were otherwiſe, no recovery, could 
be ſuffered of an advowſon or common in roſs, 
or of many other things, which would be highly 
inconvenient, 


c HAP T E R. III. 


OF THE Nene 1 
TENANT to the PRECIPE. 


Common recovery being a real action 
carried on through all its forms, it is 
abſolutèly neceſſary that the perſon againſt whom 
the writ of entry. is brought, ſhould have an 
eſtate of freehold, by right or by wrong, in the 
lands to be recovered, either at the time when 
the writ is. purchaſed, or at leaſt before judg- 
ment is given, becauſe if he had not the free- 
hold, it woold not be in his power to reſtore 
the lands as the writ directs. And in common 
recoveries, there is an additional reaſon, becauſe 
as the demandant can recover nothing aganſt_ 
the tenant unleſs the tenant has the freehold, fo 
the tenant can have no recompence in value 
againſt the vouchee, in conſideration of what 
he has loſt; for until the demandant ſues out 
execution againſt the tenant, the tenant cannot 
have execution againſt the vouchee; and if the 
tenant has nothing in the land, no execution 
can be ſued againſt him, nor can any recovery 


in value be had over; conſequently there will 
C be 
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Lacey v. 
Williams, 
Rep. temp. 
Holt 614. 


2 Salk. 568. 


1 Ld Raym. 
227. 475. 


Common Becoveries. 


be no recompenſe to bind him, ſo that the re- 
covery will be no bar. 


If the tenant to the præcipe acquires the free- 


hold at any time before Wer is given, it 
will be ſufficient. © = 42 = 


Thus, in a writ of error to reverſe a common 
recovery, the error aſſigned was, that the tenant 
to the præcipe had not acquired the freehold 
until after the 7e of the writ of ſummoneas ad 
warraniizandum ; ſo that he was not ſeiſed of the 


freehold at the return of the writ of entry. 


It was contended, on the part of the plaintiff 
in error, that the recovery was void, becauſe 
although a common recovery was -a common 
aſſutance, yet it had forms peculiar to it which 
ought to be obſerved. In ſuppoſition of law, 
the tenant ought to have the lands at the time 
of ſuing out the writ, otherwiſe he cannot ren- 
der them as the writ ſuppoſes. - The court ſup- 
poſes the tenant to be ſeiſed of the lands, other- 


wiſe to what purpoſe are the lands demanded 


from bim? The voucher ſuppoſes that the 


tenant has ſcifin of the lands, for it would be 


abſurd that the tenant ſhould vouch another 
perſon to warrant lands to him which he has 
not. On the other ſide it was argued, that in 
all cafes of adverſary actions, although the per- 
fon againſt whom the writ was brought was not 
tenant at the time of the teffe, but was made te- 
nant before the return, it was ſufficient. If the 


tenant to the precipe was not ſciſed at the return 
MY l of 


ren» 
ſup- 
ther- 
znded 
t the 
1d be 
other 
e has 
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e per- 
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xerurn 


of 


Common Recoveries. 


tenure; if inſtead of that he vouched over, then 
he admitted the writ to be good as to himſelf, 
but ſtill the vouchee might counterplead the 
tenantey; if he did not, the recovery would be 
good by eſtoppel againſt the parties to it: how- 
ever, in ſuch a caſe, the tenant'to the præcipe 
could not recover over in value; becauſe he had 
loft nothing ; but if the tenant acquired the 
lands after the voucher, and judgment was 
given againſt him, it would bind the land; and 
as the tenant had loſt the land, he would reco- 
ver over in value againſt the vouchee: ſo that 
the recovery would be effectual. 


This being the law in adverſary ſuits, it ought 


certainly to be ſo in common recoveries, which 


the judges take notice of as common aſſurances, 
and which they will always ſupport, if poſſible, 


It was adjudged that this recovery was good, 
and Lord Chief Juſtice Holt ſaid, the general 
rule was, that if the tenant to the precip? ac- 
quired the freehold at any time before the judg- 
ment was given, it was ſufficient, becauſe it 
cannot then be ſaid that the recovery was had 
againſt a perſon who had nothing in the lands, 
and it was not enough in a counterplea of 
voucher to ſay, the voucher had nothing in the 
lands at the time of the voucher, wichout add- 


ing nec unquam poſtea; therefore a writ might 


be made good by a ſubſequent purchaſe, ſo 
2 2 might 


of the writ, he might avoid it by pleading non- 
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Lincoln Col- 
lege caſe, 


3 Rep. 58. 


Griffin v. 
Stanhope. 


Cro. Ja. 544. 


Paulin v. 
Hardy. 
Skinn. 3, 63. 


Marquis of 
Wincheſter's 
caſe, 


3 Rep. 1. 


1 Show. 347. 


1 Vent. 358. 


Common Recoveries. 


might a voucher; which was the more reaſon- 


able, becauſe the demandant might have a 
good cauſe of action, although the tenant had 


not the land, when he commenced his ſuit; fo 
that it was ſufficient in law if the tenant had the 
land to render at any time before judgment. 


The ſtatute 14 Geo, II. which wall be ſtated 
at the end of this chapter, has obviated all ob- 
jections of this Kind againſt, the tenant to the 


præci pe. 


| Although a perſon | has acquired the free- 
hold by diſſeiſin, yet he will be a good tenant to 
the præcipe; and in all caſes where the vali- 


dity of a common recovery is conteſted, the 
court will ſuppoſe that there was a good tenant 


to the præcipe, if nothing appears to the con- 


trary. 


If a writ of entry is brought againſt the te- 


nant of the frechold and a ſtranger, the reco- 
vety will be valid, for the recompence in value 


will go to the perſon who has. really loſt the 


eſtate. 


If there be two joint-tenants of a manor, and 
a writ of entry of the whole manor is brought 
againſt one of them, on which a common reco- 
very is ſuffered, it will only be good for the 
moiety of the perſon againſt whom the writ was 


brought; but as to the other moiety, it will be 


void for want of a tenant to the præcipe. 
| 2 - As 


Common Becoverles. 

As it is abſolutely neceſſary that the tenant to 
the præcipe ſhould have an eſtate of frechold, it 
follows, that no perſon who has not an eſtate of 
freehold can of himſelf ſuffer a common reco- 
very, becauſe he cannot convey a freehold to the 
perſon againſt whom the writ is to be brought. 
Thus, where a leſſee pour auter vie made a 
leaſe for ſixty years, and died, the perſon in re- 
verſion, being tenant in tail, ſuffered a common 
recovery, which was held erroncous for want of 
a good tenant to the præcipe; for upon the death 
of the tenant peur cuter vie, the frechold was 
caſt on the tenant for years; ſo that he, or 
fome perſon claiming under him, ought to have 
been tenant to the præcipe. 


In the ſame manner, where lands were limited 
to Sir Robert Dormer for ninety-nine years, if he 
ſhould ſo long live, remainder to truſtees and 
their heirs to preſerve contingent remainders, 
remainder to the firſt and other ſons of Sir 
Kobert Dormer, in tail; Robert Dormer having 
Iſſue a ſon, Fleetwood Dormer, they both joined 
in levying a fine to make a tenant to the præ- 
cipe, and then ſuffered a common recovery. It 
was determined that this recovery was void, as 
the freehold was veſted in the truſtees during 


21 


Dormer v. 
Parkhurit. 

3 Atk. 135. 
4 Brown. 
405. 


the life of the father, ſo that there was not a 


good tenant to the præcipe. And this judgment 
was affirmed by the Houſe of Lords, with Thar 
aſſent ads all the W | 


C 3 It 


8 5 — — - 
rr * 4" na , — 


bn 
r 


= — * 
1 — — age a 


— 
DD 
— < k 5 — 
< * 


W 

De — 
KI 
Cy 


2 — 
— 
4 


— * 1 
» o —— 
_— 


CY —» aoar 9 
— — —— — n 


* 
22 - 


— — 


OO IG 
. i 4 2 n pg” 7. 4 4 * 8 - N | 8 * ＋ — EP 


22 


/ 


Common Recoveries. 


It is not only neceſſary. for a perſon, who 


ſuffers a common recovery, to have an eſtate of 


Where an 
eftate is let on 
leaſes for 
lives, they 
need not now 
be ſurrender- 
ed. ; 


1 Burr. 115. 


freehold in the lands, but it is alſo neceſſary 
that it ſhould be an eſtate in poſſeſſion ; for the 
perſon, againſt whom the writ is brought, mult 
be actual tenant, in poſſeſſion of the freehold, 
at the time when judgment is given; ſo that it 
frequently happens, that perſons who are in- 
titled to eſtates of inheritance in lands are not- 
withſtanding diſabled from ſuffering common 
recoveries of them, in conſequence of their not 
having a freehold in poſſeſſion. This happens 
in two inſtances; iſt, where the lands are let out 
on leaſes for lives; 2ndly, when there is an eſtate 
for life prior to their eſtate of inheritance. 


Before the ſtatute of quia emplores, ſubinfeu- 
dations, whereon rents and {ervices were re- 
ſerved, did not prevent a writ of entry from 
lying againſt the freeholder of the ſeignory ; 
when common leaſes to farmers for one or 
more life or lives reſerving rent came in uſe, 
they reſembled ſubinfeudations, and therefore 
ought not to have prevented the precipe from 
being brought againlt the owner of the freehold 
under which the leaſes were granted; but it 
was however thought neceſſary, and became 
uſual, for the perſon who intended to ſuffer a 
recovery to get conditional ſurrenders from the 
renants for lives, in order to become ſeiſed of a 
freehoid in poſſeſſion, and be thereby enabled 
to make a good tenant to the precipe. 


This 


Common Betodertes. 

This practice was productive of ſeveral in- 
conveniencies; the leſſces for life were ſome- 
times unwilling, and frequently unable, from 
want of age or underftanding, to make ſuch 
farrenders ; beſides, it was in ſome inſtances 
doubtful in whom ſuch leafes fot lives were 
veſted. To remedy theſe inconveniencies, the 
ſtatute 14 Geo: II. c. 20. /. i. enacts, c That 
« all common recoveries, ſuffered or to be ſuf- 
« fered, in his majeſty's court of common pleas 
* at Meſtminſter, or in any other court of re- 
6 cord in the principality of Wales, or in any 
« of the counties palatine, or in any other 
court, having juriſdiction of the ſame, of any 
« honours, caſtles, manors, lands, tenements, 
© or hereditaments, without any ſurrender or 
« furrencers of ſuch leaſe or leafes, or without 
the concurrence, or any conveyance, or aſ- 
* ſurance from ſuch leſſee or leſſees, in order 
* to make good tenants to the writs of entry, 
© or other writs, whereupon ſuch recoveries 
have been or ſhall be had or ſuffered, ſhall 
« be as valid and effectual in law, to all intents 
© and purpoſes whatſoever, as if ſuch leſſce or 
« leſſres, or any other perſon or perſons, claim- 
ing under him, her, or them, had conveyed, 
* or joined in conveying, or ſhall convey, or 
“join in conveying a good eſtate of freehold to 
« ſuch perſon or perſons as has or have been, 
or ſhall become tenant or tenants to ſuch 


" writs of entry, or other writs, whereupon 
C4 * ſuch 
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Common Recoveries. 


c ſuch common recoveries have been or ſhall 
© be ſuffered.” 


2 


But theſe who Where there is an eſtate for life prior to the 
3. eſtate of which a recovery is intended to be 
zuft join. ſuffered, it muſt ſtill be ſurrendered to the 
perſon againſt whom the writ of entry is 
brought, otherwiſe the recovery will be void 


for want of a good tenant to the præcipe. 


1 Brown, 69. Thus where a recovery was ſet up by a de- 
2 — 9 fendant in ejectment, but it appearing that the 
5 Mod. 210. recovery was ſuffered in the life-time of a 
* Jointreſs, who was no party to it, the court 
were of opinion, that it was void for want of a 
good tenant to the præcipe, and therefore a 
verdict was given for the plaintiff, and judg- 
ment entered up, and upon a writ of error in 
parliament, the judgment was affirmed. 


A ſurrender by the perſon who has a prior 
eſtate for life is ſtill abſolutely neceſſary, as this 
calc is expreſsly excepted in the ſtatute 20 Geo. 
II. c. 20. h. 2, by which it is provided, that 
* Fa in that act contained ſhould extend, 
< or be conſtrued to extend, to make any com- 
mon recoveries valid and effectual in law, 
** unleſs the perſon or perſons intitled to the 
<« firſt eſtate for life, or other greater eſtate (in 
* caſe there was no ſuch eſtate for life in being) 
in reverſion, or remainder next after the ex- 

| «« plration 


prior him for the ſurrender to operate upon. 

s this | 

) Geo, Common recoveries having been long con- A /urrender 

that ſidered as common aſſurances of lands, and in © 7 u 

ctend, the nature of conveyances by conſent, the pals in pre- 

com- judges have, in conſequence of particular cir- Vun. 

law, cumſtances, ſometimes preſumed, that the te- 

to the nant for life had furrendered his eſtate, although 

te (in a ſurrender was not actually proved. 

being) | 
he ex- Thus where the poſſeſſion has accompanied i 
ration a recovery for a long time, the court will pre- g 
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« piration of ſuch leaſes, has or have, by ſome 
% lawful act or means, conveyed: or aſſured, or 
« joined in conveying or aſſuring, or ſhall, by 
* ſome lawful act or means, convey. or aſſure, 
& of join in conveying or aſſuring an eſtate for 


< life at the leaſt, to ſuch perſon or perſons as 


« has or have been, or ſhall become tenant or 


þ f ©, 8 
e renants to the writs of entry, or other / writs, 


* whereupon ' ſuch common recoveries have 
been or ſhall be ſuffered.” 


The prior eſtate for life ought to be ſurren- 
dered to the perſon who has the remainder or 
reverſion before he makes a tenant to the præ- 
cipe; but if the ſurrender is made after the exc- 
cution of the deed, by which the lands are con- 
veyed to the perſon who is to be tenant to the 
Frecipe, it muſt then be made to him, other- 
wiſe it will be void, becauſe the perſon who is 
to ſuffer the recovery has then no reverſion 1n 


{ume 


Pigot, 50. 
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Green v. 
Froud. 

3 Keb. 310. 
1 Mod. 117. 


1 Vent. 257. 


Warren ex 


dem. Webb. 


v. Green- 
ville. 


2 Stra. 1129. 


Common Recoveries. 


ſume a ſurrender by the tenant for life to make 
a tenant to the præcipe. 


In an ejectment upon a trial at bar, for lands 


held in antient demeſne, a recovery in the court 


of antient demeſne was produced, ' which had 
been ſuffered a long time before, and the poſ- 
ſeſſion had gone accordingly. It appeared, 
that part of the land was leaſed for life, and 
the recovery was by the perſon in reverſion; ſo 
that there was no tenant to the præcipe. But 
the court ſaid, that as the poſſeſſion had gone 
with the recovery for ſo long a time, they would 
preſume a ſurrender, as in an appropriation of 


great antiquity a licence has been preſumed, 
although none appeared. 


So where collateral evidence has been given 


of a furrender by a tenant for life, the recovery 
has been deemed good. 


Upon a trial at bar, the leſſor of the plain- 
tiff claimed under an old intail in a family ſet- 
tlement, and part of the eſtate appeared to be 
in jointure to a widow at the time her ſon fut- 
fered a common recovery. The defendant, 
who claimed title under the recovery, not being 
able to ſhew a ſurrender of the mother's life 
eſtate, it was inſiſted, that there was no tenant 
to the præcipe as to that part; ſo that the re- 
mainder, which the leſſor of the Phaintiff claim- 
ed, was not barred. | 


To 
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Jo obviate this objection it was inſiſted by 
the defendant, that after ſo long a time had 
elapſed, a ſurrender ſhould be preſumed, ac- 
cording to the doctrine laid down in the caſe of 


Green v. Froud; and to fortify this preſump- Ante. 


tion they offered to produce in evidence the 
debt book of Mr. Edwards, an attorney at Briſ- 
tal, then a long time dead, wherein he had 
charged 320. for ſuffering the recovery, two ar- 
ticles of which charges were, for drawing a ſur- 
render of the mother's eſtate 205. and for in- 
groſſing two parts thereof 205. and that it ap- 
peared by the book, that the bill had been paid, 
This being objected to as improper evidence, 
the court were of opinion, that it ſhould be al- 
lowed ; for it was a circumſtance material upon 
the enquiry into the unreaſonableneſs of pre- 
ſuming a ſurrender of the widow's life eſtate, 
and could not be ſuſpected of having been done 
for this purpoſe. If Edwards had been living 
he might undoubtedly have been examined ; 
and after his death this was the next beſt evi. 
dence, and it was accordingly read ; after which 
the court declared, That without this circum- 


ſtance they would have preſumed a ſurrender, and 


defired it 'might be taken notice of, that they did 
not require any evidence to fortify the Ne 
efter ſuch a length of time. 


But where there is no reaſon or ground to 
faund a preſumption that the tenant for life 
"on ſurrendered his life eſtate, and where the 

poſſeſſion 
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Common Recoverfes. 


poſſeſſion has not gone with the recovery, the 
court will not preſume that ſuch a ſurrender 
was made. 


6. R. Bridges being tenant in tail of a conſi- 
derable eſtate, whereof he was in poſſeſſion of 
ſome part, the remainder being held by a wi- 
dow, on whom it had been ſettled for life for 
her jointure, and who was then in poſſeſſion of 
it, ſuffered a common recovery of the whole 
eſtate tail, uſing ſuch deſcriptions as were ſuf- 
ficient to include the whole eſtate tail, and then 
ſettled it on the duke of Chandos. 


Upon the death of G. R. Brigges, the duke 
of Chandos entered into poſſeſſion of all the 
eſtate except the part of which the widow was 
in poſſeſſion, and upon her death he took poſ- 
icflion of that part alſo, 


An ejectment was brought againſt the duke 
of Chandos by James Bridges, the reverſioner for 
that part of the eſtate tail which the widow was 
in poſſeſſion of at the time when the recovery 
was ſuffered, upon the ground that there was 
no ſurrender of the widow's life eſtate; the 
duke of Chandos being unable to give any ſort 
of evidence of an actual furrender, his counſel 
inſiſted at the trial that a ſurrender of the wi- 
dow's life eſtate ought to be preſumed after ſo 
long a time, even though they ſhould not give 
any evidence whatſoever of ſuch a ſurrender; 
OT | | but 


he 
er 


but Mr. Juſtice Noel, who tried the cauſe, was 
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of opinion, that a ſurrender of the tenant for life 


could not be preſumed, when no ſort of evi- 
dence had been given to make ſuch a fact in the 
leaſt probable; and when the poſſeſſion had not 


gone with the recovery, but had continued in 


the tenant for life until the time of bringing the 
ejectment, and accordingly he Aenne the jury 
to 9 * tor the nn 


de this nis ew motion was made 


for a new trial. The defendant's counſel relied 
on the caſes of Green v. Frond, and Warren ex 
dem. Webb v. Grenville, mentioned in the pre- 
ceding pages. 


On the other ſide it was argued for the 


plaintiff, that there could be no preſumption 
without ſome facts to ground it upon; in the 
caſe of Mr. Grenville, there was à very ſtrong 


preſumption ariſing from the articles in the at- 
torney's bill, the proof whereof the court al- 


lowed to be entered into, and received ſatis- 
faction from it, and that there was no caſe 
where a preſumption of a ſurrender had been 
raiſed without poſſeſſion accompanying and 
following the recovery. 


In the caſe of Froud v. Green, upon which Mr. 
Grenville's caſe was ſaid to be grounded, there 
was a poſſeſſion which had followed the reco- 
very for a long time, and that was the very 

reaſon 
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reaſon there given for the court's forming the 
preſumption which they then made. That 
the rule in all the cafes: cited, and in all 
caſes of this kind, muſt; in reaſon and common 
ſenſe, neceſſarily be underſtood to relate to the 
length of time which has elapſed fince the tenant 
in tails coming into poſſeſſion, and not to the 
length of time ſince the ſuffrring of the reco- 
very. The outſtanding life eftate, during the 
life of the widow, forms the ſtrongeſt preſump- 
tion that ſhe did not ſurrender the eſtate ; beſides, 
it did not at all appear from the judge's report 
that G. R. Bridges, the tenant in tail in poſſeſ- 
ſion of all the reſt of the eſtate, and of which he 
had power to ſuffer a recovery, ever meant or 
intended to ſuffer a recovery of theſe ſettled 


lands, of which he had no power ſo to do ; he 


had other lands upon which the recovery ope- 
rated, and there was no reaſon to imagine that 
he meant to include theſe lands, or ever at- 
- tempted to procure a ſurrender of them. 


Lord Mansfield. —* ] was council in the caſe 
of Mr. Grenville reported by Strange, and I re- 
member very well that the point of evidence 


was ſtrongly litigated ; the attorney, who had 


been concerned in the tranſaction of the com- 


mon recovery, was one Edwards, of Briſtol, who 


had been then long dead: the entry in his bill- 
book was made at the time of the tranſaction, 
and a receipt had been given upon the bill 

| which 
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which contained the articles for drawing and en- 
grofſing the ſurrender ; io that there was poſitive 
proof in that caſe of an actual ſurrender. And 
there the jointreſs had been dead @ vaſt number 
of | years, and the perſon who ſuffered the re- 
covery, and his ſon after him, had both of 
them, during. their reſpective lives, ſufficient 
opportunity to have ſet ic right after they came 
into poſſeſſion, if they had known or ſuſpected 
it to have been defective, which certainly form- 
ed a, preſumption that it was regular, and not 
defective.—l am confident that all the court did, 

or intended to do, in that caſe, was only to take 
care it ſhould be underſtood - that they did not 
mean to ſhake the authority of any one caſe 
which had been founded upon preſumption, and 
that they would not require poſitive proof of a 
ſurrender in any caſe, where there was ſufficient 
preſumption. of it. Sir J. Strange's Report is 
incorrect, conſidered as a foundation for a prin- 
ciple or rule of property, though it might be 


enough to ſerve the taker of ſuch a note for a 


memorandum to refreſh his on recollection: ; 
if thar be ſo, then conſider the preſent caſe upon 
principles. There are two ſorts of preſump- 
tion; one, a preſumption of law, and not to be 


contradicted ; the other, a ſpecies of evidence; 


which latter muſt have a ground to ſtand upon; 
ſomething from wheace it is to ariſe. 


Ic. is now fully ſettled and eſtabliſhed, that a 
tenant in tail may, if he pleaſes, either turn his 
eſtate 
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[i | eſtate tail into a fee ſimple, or alienate it for his there 
i | own benefit, by ſuffering a common recovery; was 
| bl | but he muſt have a ſufficient eſtate, and power eaſe, 
| | 1 l to qualify him for ſuffering ſuch a recovery ; he the / 
"ol mult either be tenant in tail in poſſeſſion, or he 
| | l muſt have the concurrence of the freeholder, Bi 
1 who claims under the ſame r that 
li l | oy 2 ſumi 
wy This principle is alttidrb to by the ſtatute 14 unlet 
| 1 Geo. II. ch. 20. the tenant for life, whoſe con- 
IH Ante, p. 24, ſent is neceſſary to the "tenant in tail in re- W 
| mainder, to enable him to cut off the intail, is nant 
not the leſſee of the land under a beneficial leaſe, direc 
but the original tenant for life claiming under preſy 
the ſame family ſettlement, and having a life ated 
eſtate ſettled upon him prior, in order of ſuccel- to of 
ſion, to the others remainder in tail. | had « 
De? | | inſte: 
Where a perſon has a power to ſuffer a reco- and 1 
very, and thereby bar his eſtate tail, omnia pre- ſump 
' ſumuntur rite & ſolemniter ada, until the con- there 
trary appears; and it is reaſonable that it ſhould evide 
be ſo: but if the contrary ſhould appear, then when 
there is an end of ſuch preſumption. preſu 
N n nothi 
Keen ex This was the caſe of the Earl of Suffolk's re- the 1 
dem. Earl of covery, upon a trial at bar in this court, in preſu 
Portſmouth | 8 | | 155 : 
v. Earl of Eaſter term, 1747; there the contrary did ap- this, 
Efingham- rear, and the preſumption was thereby deſtroyed; ſuffer 
3 there were blundering deeds actually produced, der o 
which appeared clearly to be wrong; and ic and e 
was manifeſt, upon the evidence diſcloſed, that it is, 


there 
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there was not a good genent to the præcipe: it 
was therefore impoſſible for the court, in that 
eaſe, to preſume that there was a good tenant to 
the præcipe. | 


But if a man has power to ſuffer a recovery, 
that is a ſolid and reaſonable ground for pre- 
ſuming that all was done rightly and regularly, 
unleſs ſomething to the contrary ſhall appear. 


Where the freeholder is a truſtee for the te- 
nant in tail himſelf, and under his power and 
direction, it is a reaſonable and juſt cauſe for 
preſuming, that every thing was regularly tranſ- 
ated; ſo where the perſan or perſons intereſted 
to object againſt the validity of a recovery have 
had opportunity to make objections to it, but 
inſtead of doing ſo, have acquieſced under it 
and not diſputed its validity, this forms a pre- 
ſumption that all was right and regular. But 
there 'can be no preſumption in the nature of 
evidence, in any caſe, without ſomething from 
whence to make it, ſome ground to found the 
preſumption upon; whereas here is abſolutely 
nothing from whence to prefume a ſurrender : 
the fingle pretence to any the leaſt ground of 
preſumption, in the preſent caſe, can only be 
this, that no tenant in tail in remainder would 
ſuffer a recovery, without firit getting a ſurren- 
der of the life eſtate, in order to make it valid 


and effectual. But even that ground, flight as 


it is, will not hold in the preſent caſe; for it 
be: does 
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34 7 Common Recovertes. 
does not at all appear, upon the report of the 
judge, that G. R. Bridges, who ſuffered the re- 
covery in queſtion, had the leaſt intention what- 
ſoever to include thoſe particular lands in the W. 
recovery which he ſuffered, and which he had 
full power in himſelf alone to ſuffer, of all the 
reſt of the eſtate whereof he was at that time 
tenant in tail in poſſefion—he was then in poſ- 
ſeſſion of the manor of Keynſbam, and of other 
lands in Keynſbam, ſufficient to anſwer the gene- 
ral defcriprions uſed in the recovery he muſt 
probably know, or have: been informed by his 
council or agents, that: he had no ſuch power 
over the ſettled parts, without obtaining a ſur- 
render of the life eſtate ; he might perhaps be 
fatisfied that he could not obtain a ſurrender of 
the life eſtate, or he might have attempted to 


obtain it, and failed in ſuch attempt, de. 
in 
If the mere fact of a remainder man in tail's the 
ſuffering a recovery was alone ſufficient to ground ten 
a preſumption of a ſurrender of the life eſtate, ſuc 
it would be in the power of every remainder 
man in tail to bar the eſtate tail, notwithſtand- og! 
ing the tenant for life ſhould abſolutely refuſe 2 
as 


to join with him in ſuffering a recovery; it 1s 
therefore neceſſary that there ſheuld be facts and 
circumſtances to ground a preſumption of ſuch 
a ſurrender upon : whereas in the preſent caſe it 
is ſo far from being reaſonable to preſume that 
there was ſuch a ſurrender from the jointrehs, 
that there are, on the contrary, many reaſons to 
2 induce 
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induce a ſuſpicion that there was net ſuch a ſur- 

render; ſhe might have more regard for James 

Bridges than for George; ſhe might think it 

wrong or unkind to hurt the reverſioner; or 
even whim and peeviſhneſs might prevent her 

from interfering : there is no defining the vari- 
ous reafons the might have to hinder her from 
ſurrendering her life eſtate for ſuch a purpoſe. 
Mr. George Bridges being therefore only tenant 
in tail in remainder, and the life eſtate under the 
ſame ſettlement ill ſubſiſting at the time of his 
ſuffering the recovery, it is clear that he had 
no power to alien or to bar. And there is no- 
thing from whence to preſume a ſurrender of the 
life eſtate to enable him to do ſo. 


If he had any power to bar or alien, then in- 
deed no preſumption could have been too large, 
in order to prevent ſhps in legal forms and me- 

thods of conveyance, and to effectuate the in- 
tention of a perſon * had a legal right to do 
ſuch an act. 


No argument can be drawn in the preſent 
caſe from length of time, becauſe the ejectment 
was brought imrhediately upon the death of the 
Jointreſs, 


The court were all clear and unanimous 
that there was no colour for objecting to the 
Judge's direction. 


When the perſon who means to ſuffer a com- 
mon recovery is in actual poſſeſſion of the free- 
. hold, 


EE 
- — "of - 44 


Of the differ- 
ent convey- 


ances by which 


. 
R — 6 


2 = 
4+ — wu oy wat Dc 


= 1 75 254 HOT IT; 


6 | 
=y 
| 
a" 
4 
q 
| 
j 
f 
64 
i 
* 
5 


36 Common Recoveries. 


a tenant 10 the hold, he may convey that freehold to any ſtranger, | 
. 4 "cy for the purpoſe of making him tenant. to the W 
precipe by fine, by feoffment, by bargain and or 
ſale inrolled, or leaſe and releaſe. im 


Fine. It is uſual to make a tenant to the præcipe by 
fine, not only on account of the notoriety of this 
ſpecies of aſſurance, but becauſe even an erro- 
neous fine gives ſuch an eſtate to the cognizee, 
as is ſufficient to make him a good tenant to the 
prœcipe. 


Lloydv.Eve- Thus, where 2 writ of entry was brought 

= alk. againſt a perſon, who was made cognizee of a 
fine, in order to become tenant to the præcipe, 
and after the recovery had been ſuffered, the 
fine was reverſed for error; yet the recovery 
was held good, becauſe there was a gopd tenant 
to the Nun at the time. 


8 But if the fine was in itſelf abſoJutely void, as 

Parkhurſt. if the perſon who levied it had no eſtate of 

Ante, P. 21. freehold in the land, then the recovery would 
be void, becaufe in that cafe the fine paſſed no 
eſtate. 


x Vent. 198. If a fine be levied to a leſſee for years, of the 
Oro. Ja. 647. ſame land, to make him tenant to the præcipe, 
Moch 197- the term for years will not be merged by the 
fine. is ; ; 


* 
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It is a well-known principle of law, that 4/:b-»gh no 


where a fine is levied without any conſideration 
or declaration of uſe, the uſe and legal eſtate 


1e be declared 


on the fine, yet 


it will be juf- 


immediately reſult to the cognizor of the fine; Aci. 


ſo that the cognizee has only a ſeiſin of an in- 
ſtant: in conſequence of this principle, where a 
fine was levied in order to make a tenant to the 
præcipe, and a writ of entry was brought againſt 
the cognizee of the fine, on which a common re- 
covery was ſuffered; it was doubted whether 
ſuch a recovery was good, for as no uſe was de- 
clared on the fine, it was ſaid that the uſe and 
eſtate immediately reſulted back to the cognizor, 
ſo that the cognizee had no eſtate of freehold 
when the writ of entry was brought, nor ever 
afterwards. Mr. Pigot held, however, that ſuch 
a recovery would be good; for, at common 
law, if a fine was levied without conſideration, 
as in a fine there needs none, the cognizee was 
tenant to all writs, until the ſtatute of pernors of 
profits, and the ſtatute of uſes. And although, 
ſince the ſtatute of uſes, the uſe reſults back 
when no ule is declared, yet the intent of the 
parties always guided the uſe, and there could 
be no reſulting uſe againſt the expreſs intention 
of the parties; ſo that whenever the uſe reſults, 
it is becauſe the parties intend it.— Now, in a 


Pigot, 52. 


$99.3 5* 


caſe of this kind, the evident intention of the 


parties is to make a tenant to the precipe, which 
appears upon the record, by the writ of entry 
being brought againſt the cognizee; and there- 
fore he muſt have ſuch an eſtate as will make 
him a good tenant to the præcipe. 
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Theſe principles are fully eſtabliſhed in the 


following caſe: 


Lord Altham Tenant in tail, remainder in tail, with remain- 


v. Lord 
Angleſey. 


Salk. 676. 
Caſes, temp. 
Holt, 737. 


11Mod.210. 


ders over, the tenant in tail levied a fine ſur cogni- 
Zance de droit come ceo to FJ. S. and his heirs, in 
order to make him tenant to the præcipe, but no 
uſe was declared on the fine. Seven years after- 
wards a writ of entry was brought againſt J. S. 
who vouched the cognizor of the fine, and a 


common recovery was thus regularly ſuffered, 


The queſtion was, Whether J. S. had an eſtate 
of freehold in him when the recovery was ſuf. 
fered ? 


It was contended, that although the legal 
eſtate paſſed by the fine to J. S. yet, as no uſe 
was declared on the fine, the uſe reſulted back to 
the cognizor ; ſo that J. S. had no eſtate in the 
lands at the time when the recovery was ſuffered, 


and therefore was not a good tenant to the præ- 


cipe. 


But it was held by Lord Chief Juſtice Holl, 
and all the other judges, that the recovery was 


good, for when a fine was levied, or a feoffment 


made to a man and his heirs, the eſtate was in 
the cognizee or feoffee, not as an uſe, but by the 

common law, and might be averred to be ſo; 

and as in this caſe the intention of the fine plain- 

ly appeared to be for the purpoſe of making a 
tenant to the precipe, the uſe and eſtate ſhould 

be 


rec 


Common Recoveries. 
be allowed to have veſted in J. S. ſo that the |} 
r was well ſuffered. 14 bt 
This point was again determined by the 1 Stra. 17. a 


court of king's bench, in Trin. 2 George, 


It has been often | doubted, whether a huſ- MH and/ci/ed 
band ſeiſed jure uxoris could make a tenant to _ ner 
the præcipe of his wife's land, for the purpoſe ta 10 the 
of ſuffering a common recovery, without the e 5 
wife's joining him in a fine. This doubt pro- e ;,iring 
bably aroſe from the words of lord Talbot, in him in a fre. 
the caſe of Robinſon v. Cummins, as reported in , 
caſes fempore Talbot, 167. for there his lordſhip 
is made to ſay, ** Ic hath been ſaid that a feme 
e tenant in tail and her huſband cannot make 
© a tenant to the precipe without a fine; but 
* whatever may be the caſe, where a huſband 
« is merely ſeiſed in right of his wife, is not 
* neceſſary for me to determine, becaule in this 
« caſe Sir J. Robinſon did by his intermarriage 
© become intitled to an eſtate by the curteſy, 
« and therefore he alone, without his wife's 
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Holt, « Joining, might have made a good tenant to | ; 
was <« the præcipe.“ 1 
ment | 8 
as in In an opinion given by the late Mr. Booth 1 
y the on this ſubject he obſerves, that this report of | 
e ſo; Lord Talbot's argument is incorrect; that he 1 
plain- himſelf was preſent at the hearing of that caſe, $ 
ing 4 and had a very full note of it; and that Lord bt 
nould Talbat's words were theſe: If I ſhould lay it 1 


be #5 D 4 down 11 
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te down as a rule, that where the wife is in- 
ce titled to an eſtate tail in poſſeſſion, her huſ- 
band and ſhe could not make a tenant to the 
e præcipe for the docking of the intail without 
<* a fine, becauſe the law is ſuppoſed to appoint. 
* no other method, by which a woman under 
© coverture can convey her freehold, but by 
fine, I ſhould ſhake many of the common 
% recoveries of the kingdom; for whatever 
t may have been the practice of ſome over- 
« cautious conveyancers, yet I believe it hath 
often been held, that the huſband alone may, 
„ by deed only, and without any fine levied by 
e the wife, convey a ſufficient freehold to the 
< prantee, to make him tenant to the precipe.” 


This latter opinion ſeems to be perfectly con- 
fiſtent with the principles of the common law; 
1 Inſt. 361. a. for Sir Edward Coke ſays, If a man taketh to 
Idem 273. b. « wife a woman who is ſeiſed in fee, he gaineth 
by the intermarriage an eſtate of freehold in 
« her right, which eſtate 1s ſufficient to work a 

« remitter.” 


It muſt be the ſame where a man marries a 
woman ſeiſed in tail, for a feme covert cannot 
have a ſeiſin diſtin& from her huſband ; and on 
this ground it has frequently been determined, 
that the huſband's conveyance is ſufficient to 
transfer a good eftate of freehold during the 
joint lives of the huſband and wife. 


Mr, 
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laid it down, that a huſband, ſeiſed jointly with 
his wife, whether by moieties or entireties, or 
ſeiſed only in right of his wife, might create an 
eſtate of freehold during the coverture, and 


thereby make a good tenant to the præcipe; and 


there is a caſe in Roll's Abridgment, in which this 
point was expreſsly determined. 


A huſband ſeiſed in right of his wife for life, 
remainder in tail to B. remainder to C. bargaintd 
and ſold the land to another, againſt whom a 
præcipe was brought, who vouched him in re- 
mainder, and ſo a common recovery was ſut- 
fered, —Adjudged, that the recovery barred the 
remainder, becauſe the bargainee was a good 
tenant to the præcipe. 


It has been a frequent practice, ever ſince the 


introduction of common recoveries, to make a 
teoffment, with livery of ſeiſin of the lands, to 
the perſon againſt whom the writ of entry was 


intended to be brought, it being a common 


opinion, that a feoffment was the moſt ſecure 
conveyance by which a tenant to the præcipe 
could be made; becauſe, if the feoffor was in 
poſſeſſion at the time when livery of ſeiſin was 


made, the feoffment was ſuppoſed to paſs a 


good eſtate of freehold, either by right or by 
wrong; that is, by diſſciſin; but this doctrine 


has been denied in the following caſe. 


In 


41 


Mr. Pigot was of the ſame opinion, having -2. 


Rolls Ab, tit. 
Recov. (A) 
4. Mich. 10. 
Jac. 


Feoffment. 


RY 


42 


Taylor ex 
dem. At- 
kyns v. 
Horde. 

1 Burr. 60. 
5 Brown. 
247. 


1681. 


1708. 


1729. 


Trin. 1710. 


Common Recoveries: 

In an ejectment for lands in Glouctſterſbire, the 
jury found a ſpecial verdict, that Sir Robert 
Atkyns, ſenior, being tenant for life, with remainder 
to his firſt and other ſons, reverſion in fee to 
himſclf, with a power of appointing a jointure 
to any after taken wife, married Anne Da- 
cres, and, purſuant to his power, limited the 
lands in queſtion to the ſaid Anne Dacres for het 
life as a jointure. | 


Sir Robert Atkyns, ſenior, made his will duly at- 
teſted, and deviſed his reverſion in fee, expectant 
on the eſtate tail, limited to his firſt and other 
ſons, to Mr. Atkyns, the leſſor of the plaintiff. 


Sir Robert Atkyns, ſenior, died, leaving a ſon, 
Sir Robert Atkyns, junior, who entered on all the 
eſtate, except that part which was limited to Lady 
Alkyns for her jointure on which ſhe entered. 


Lady Athyrs being in poſſeſſion of theſe lands, 
an ejectment was brought againſt her, in the 
common pleas, by Jobn Philips, on the ſeveral 
demiſes of Sir Robert Atkyns, junior, and Foſeph 
Walker, for the recovery of the premiſes in queſ- 
tion, on the ground that Sir Robert Atkyns, ſe- 
nior, had no power of appointing her a jointure 
and the ſame was tried at the bar of the court of 
common pleas, when a verdict was found for the 
plaintiff, on which judgment was entered, and 2 
writ of habere facias poſſeſſionem was ſued out and 
executed, And Sir Robert Atkyns, junior, * 
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Common Recoveries. 
tered into, and was in poſſeſſion of the pre- 


miſſes. 


Sir Robert Atkyns, junior, being thus in poſſeſ- 
ſeſſion during the life-time of Lady Atkyns, made 
a feofftnent of the premiſſes, with livery of ſeiſin, 
to James Earle, in order to make him tenant to 
the precipe, for the purpoſe of ſuffering a com- 
mon recovery, which it was thereby declared 
ſhould enure to the uſe of Sir Robert Atkyns, ju- 
hior, his heirs and aſſigns for ever. 


A common recovery was accordingly ſuffered, 
in which the writ of entry was brought againſt 
James Earle, the feoffee, who vouched Sir Robert 
Atkyns, junior, and his wife, and they vouched 
over the common vouchee. Sir Robert Atkyns, 
junior, continued in poſſeſſion, from the time of 
the recovery until November, 1711, when he 
died without iſſue. 


Lady Atkyns, the jointreſs, brought an eject- 


ment againſt Robert Atkyns, the heir at law of 


Sir Robert Atkyns, junior, for the recovery of her 
jointure; the cauſe having been tried at the 
bar of the court of common pleas, and it appear- 
ing evidently to the court, that Sir Robert Athyns, 
ſenior, had a power of appointing a jointure to 


Lady Atkyns, which he had duly executed, and 


that the former verdi& was clearly wrong, a ge- 
neral verdict was given for the plaintiff, on which 
judgment was entered, and Lady Atkyns was re- 

ſtored 
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Hil. 9 Ann. 


Flil. 1711. 
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ſtored ta the poſſeſſion of the pre miſſes, and con- 
tinued ſeiſed of them until the time of her death. 


The principal queſtion in this caſe was, Whe- 
ther the recovery was well ſuffered? which en- 
tirely depended upon, Whether James Earle, the 
feoffce of Sir Nobert Atkyns, was a good tenant 
to the precipe or not: r 


It was contended, on the part of the plaintiff, 
thar the recovery was not well ſuffered; and, 
to ſhew that James Earle took. no eſtate by the 
feoffment, which could make him a ſufficient 
tenant to the freehold, to anſwer the writ in a 
a common recovery, it would be material to 
conſider, firſt, whether Sir Robert Aikyns, junior, 
was tenant in tail in poſſeſſion ; and, ſecondly, 
ſuppoling him to be only tenant in tail in re- 
mainder, whether his feoffment conveyed the 
freehold to James Larle by diſſeiſin? As to the 


. Hirſt of theſe queſtions, if Sir Robert Atkyns had 


been tenant in tail in poſſeſſion, his bargain and 
ſale, his leaſe and releaſe, his fine or his feoff- 
ment would have conveyed a: baſe fee; and 
operating by way of diſcontinuance, . voidable 
either by the entry or action of the iſſue in tail, 
or remainder man would have made the diſcon- 
tinute a ſufficient tenant of the freehold : but 
Lady Atꝭyns, the jointreſs, was ſeiſed of the free- 
hold for life, at the- time of making the feofi- 
ment, and never joined in conveying an eſtate to 
the feoltee, The feoffment therefore, being only 
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the act of tenant in tail in remainder, muſt either 
paſs an eſtate by diſſeiſin, or was abſolutely void. 
Then, whether the feoffment conveyed the free- 
hold to John Earle, ſo as to make him a good 
tenant to the præcipe by diſſeiſin, depended, firft, 
on his entry; ſecondly, on his feoffment. By 
his entry, he gained no freehold ; by his froff- 
ment, he conveyed no eſtate; for as to his entry, 
it was made under a miſtaken judgment in eject- 
ment: for Lady Atkyns, the jointreſs, recovered 
poſſeſſion again in ejectment, by which ſecond 
judgment his title was diſaffirmed; and as the 
firſt judgment was plainly wrong, his entry muſt 
be conſidered as the mere act of tenant in tail in 
remainder. By the judgment in cjedtment, he 
could recover nothing but the term; the point 
of action is, that the plaintiff may gain poſſeſſion 
under his term. The poſſeſſion of the leſſce 
being that of the leſſor, the way in which it al- 
ways operates to the leſſor's benefit, is, that by 
obtaining judgment for the poſſeſſion of his ſup- 
poſed tenant, he is enabled to enter; and hav- 
ing entered, the poſſeſſion - unites. with any 
preſent freehold in himſelf, - whether it be a 
particular eſtate, -or an eſtate in fee according 
to his right. But, in this caſe, Sir Robert Al- 
kyns had no preſent eſtate of freehold in himſelt, 
he gained only a bare poſſeſſion, and the freehold 
{till remained, in judgment of law, in the joint- 
teſs who had the right to it; the entry of Sir 
Robert Atkins, under the judgment, mult be a 
lawful entry; whether the ſheriff executes the 

writ 
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Common Recoveries. 
writ and gives poſſeſſion, or whether the party iz 


his own officer, and executes it for himſelf by 
taking poſſeſſion, it has been held that rhe entry 


is equally lawful in either method, if it purſues 
the judgment. But his poſſeſſion being recover. 
ed without title, no holding over could gain the 
freehold; and his entry being lawful, no hold- 
ing over, though wrongful, could create a diſſei- 
{in, or change the cauſe of his poſſeſſion ; ſo that 
his conveyances were abſolutely void, he baving 
no eftate on which a releaſe would operate by 


way of enlargement, and there being no privity 


between him and the owner of the freehold. 


As to the feoffment of Sir Robert Atkyns, it 
might be conſidered in two lights. Firſt, as a 
conveyance operating either by right or by wrong. 
Secondly, as a conveyance executed with the par- 
ticular intent of making a tenant to he precipe 
in a common recovery. 

1. As a conveyance, generally, it was not pre- 
tended that it could operate by right; it could 
only then be conſtrued to convey a freehold by 
wrong. Burt it was a neceſſary conſequence of 
the reaſoning upon Sir Robert Atkyns's entry that 
his feoffment was abſolutely void, for where the 
true owner of the freehold is actually expelled 


by the tortious entry of the diſſeiſor taking vio- 


lent poſſeſſion of the land, that diſſeiſor has gain- 
ed an eſtate of freehold and fee, which will pals 
by a bare livery on his feoffment, his force gained 
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him an eſtate by wrong, and his feoffment will 


convey it. But in this caſe, the entry and the 
poſſeſſion being lawful ſo long as the judgment 
was in force, the only wrongful act from which 


a diſſeiſin could be inferred, was the feoffment. 


The giving livery upon that feoffment, not fol- 
lowed by any poſſeſſion of the feoffee, could 
never make a diſſeiſin in the ſtrict, original, and 
legal ſenſe; it would be a diſſeiſin merely at the 
election of the rightful owner of the freehold, 
and for the ſake of his remedy. If it was the act 
of his tenant for years, and the wrongful feoffee 
was put into poſſeſſion, the true owner might 
either accept his rent, and treat him as an under- 
tenant and aſſignee of the term, or he might 
maintain an aſſize and recover the freehold. If 
the wrongful feoffor continued in poſſeſſion by 
colluſion with his feoffee, as in the preſent cafe, 
the true owner was under no neceſſity to take 
notice of the feoffment; he was not bound 
to conſider his own tenant as a diſſciſor, and 


himſelf as out of poſſeſſion, but ſtill had it in his 


election either to accept his rent, diſtrain and 


bring an action for it, or to proceed in a real 
action for recovery of the freehold, as in caſe of 
a forfeiture. Thus the feoffment of tenant for 
years, or tenant by ſufferance, would make a dif- 


ſeiſin for the benefit of his leſſor, in reſpect of 
that remedy which the leſſor might elect to 
take; but eſtates in remainder could not be 
diſplaced, without a tortious entry; and as to 
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Common Recoverfes. 


ſuch remainders, the feoffment was abſolutely 
void in la. 3 


2. As a conveyance executed with the parti- 
cular intent to make a tenant to the præcipe in a 
common recovery, it had never yet been deter- 
mined that the feoffment of a tenant for years, 
being alſo tenant in tail in remainder, perfected 
by livery upon the land, under colour of a Jaw- 
ful poſſeſſion eo animo, to make a tenant of the 


' freehold in a common recovery, would be ſuffi- 


cient to ſupport the judgment in that recovery, 
and enable him to bar his own and the ſub- 
ſequent eſtates. If ſo, then a tenant in tail in 
remainder might ſuffer a recovery in every 
inſtance, as freely as a tenant in tail in pol- 
ſeſſion, not only without the concurrence of 
the immediate owner of the freehold, by his 
Joining in it as an eſſential party, or ſurrender- 
ing his eſtates, but even without aſking his con- 
ſent, or giving him any notice. By colluſion 
with the tenant for years, by ſecret practices to 
take advantage of a vacant poſſeſſion, when the 
tenant of the freehold was abſent from his houſe 
or land, he might execute a feoffment, and then 
ſuffer a common recovery, to anticipate that 
right which the law has wiſely and juftly poſt- 
poned, till he ſhould chance to ſucceed in the 
order of the intail. If this method of ſuffering 
recoveries were once eſtabliſhed as legal, the 
eldeſt ſons of the firſt families in England, who 
are tenants in tail in remainder, expeCtant on the 
eſtate 


Common Vecovertes. 

eſtate for life of the father, might diſpoſe of the 
inheritance of their eſtates at the age of twenty- 
one, againſt the conſent, and in ſpite of the 
authority or the freehold of their parents. Con- 
veyances to make a tenant to the præcipe, in a 
common recovery, are conſidered as mere in- 
ſtruments to make parties in a fictitions action, 
to ſerye the purpoſe of him who means to ſuf- 
fer the recovery. Such a tcoffee, as in the pre- 
ſent caſe, was often called a mere actor fabulæ. 
If he was tenant for years of the lands conveyed 
by the feoffment before the making of it, his 
term would not merge in the fee-ſimple, no 


dower could ariſe out of it, his judgments or 


ſtatutes would not bind it. This being the 
uniform tenor of determinations in courts of 
law, in which the intent of the conveyance: has 
been conſidered, and not the mere legal opera- 
tion of it, it followed that the validity of the 
eſtate muſt depend on the right and power of 
him who made it, to ſuffer a recovery. If the 
feoffor had no ſuch right or power, his feoff- 
ment was void; and the eſtate conveyed, being 
founded in fraud, was as no eſtate in Judgment 
of law, The common law avowed theſe prin- 
ciples, and the legiſlature had adopted them; 
for the ſtatute 14 Geo. II. c. 20. which was 
made to ſupport common recoveries againſt nice 
exceptions, and to raiſe preſumprions i in favour 
of them after a limited time, moſt anxiouſly 
provides, that the perſons joining in ſuch reco- 


veries ſhould have ſufficient eſtate and power to 
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Comman Recoveries. 


ſuffer the ſame ; as if the legiſlature had foreſeen 
the preſent caſe, and were, aware and afraid that 
tevants in tail in remainder might, by colour of 
that law in future times, ſuffer common recove. 
ries, without the concurrence of the true imme- 
diate owner of the freehold. 5 


„ - 2 A : 


* 


On the other ſide i it, was argued, that this re- 
covery was valid, and that James Earle was 
actually tenant of the freehold when judgment 
was given. Firlt, Becauſe when Sir Robert At. 
kyns entered, in conſequence of the judgment 
which he obtained againſt Lady Atkyns, the 
jointreſs, he became tenant in tail in poſſeſſion. 
Secondly, Becauſe even if he were only tenant 
for years, his feoffment would convey an eſtate 
of freehold. In ſupport of the firſt of theſe 
poſitions it was argued, that a judgment is an act 
of law, and, whilſt it continues in force, deſtroys 
the title of the adverſe party. A Judgment | in 
ejcctment, by which only the poſſeſſion 1 IS reco- 
covered, not only deſtroys. the right of polleſ- 
ſion which was in the adverſe party, but gives a 
right of poſſeſſion to the recoveror. If the 
judgment in ejectment did not produce this 
effect, the leſſor of the plaintiff could not enter, 
or be entitled to the, writ of habere facias poſſeſ- 
ſionem; but his having a right to enter and ſue 
out that writ, infers his right to the poſſeſſion. 
Whilſt the judgment ſtands in force, it removes 
an intervening eſtate out of the way, and during 
that time it is the Hoe bg as if it had never 

; +. 5 -exiſted, 


3 


Common Retobetles 
exiſted, and the recoveror's right to the poſſeſ- 


ſion will continue until the judgment is reverſed 
by error, or fallified in another action. In conſe- 


quence of theſe principles, it followed, that the 


right to the poſſeſſion and the remainder in tail 


meeting in the ſame perſon, and that perſon be- 


ing Sir Robert Atkyns, the poſſeſſion and the re- 
mainder in tail united, and Sir Robert Atkyns 


became ſeiſed of an eſtate tail executed; or, in 


other words, of an eſtate tail in poſſeſſion. 


If the nature of an action of ejectment, and 
the conſequence reſulting from a recovery in it, 


were conſidered, this would appear in a clearer 


light. ..... - 


An ejeQment i is a poſſeſſory action, in which 
almoſt all titles to land. are tried; whether the 
party's title is to an eſtate in . fee tail, for 
life or for years, the remedy is by one and the 
ſame action. In an action of ejectment the 
plaintiff recovers only the poſſeſſion of the land, 
and the execution is of the poſſeſſion only; but 
if the leſſor of the plaintiff recovers only the poſ- 
ſeffion of the land, it may be aſked, How he 


becomes ſeiſed according to his title? To which 


it may be anſwered, That when a perſon is in 


poſſeſſion by title, as every perſon is who enters 


in execution of a judgment in ejectment, becauſe 
the law does no wrong, the poſſeſſion and title 


unite; for it is a rule of law, that when a man, 


having a title to an eſtate, comes to the poſſeſ- 
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Common Recoverles. 


ſion of it by lawful means, he ſhall be in 
poſſeſſion according to his title. As where 
the title is to have a fee, he becomes ſeiſed in 
fee; where the title is to have an eſtate tail, he 
becomes ſeiſed of an eſtate tail, and ſo on; the 
law caſting the eſtate upon him according to his 
title: and were it not ſ@, an ejectment would 
be the moſt ineffectual remedy for the trial of 
titles to eſtates, and would never anſwer the pur- 
poſe for which it was brought into uſe, if the 
leſſor of the plaintiff acquired no more than a 
bare poſſeſſion after an execution or entry « on a 
judgment i in ejectment. 


In fupport of the ſecond poſition it was faid, 
that a feoffment operated on the poſſeſſion, with- 
out any regard to the eſtate or intereſt of the 
feoffor. A grant operated on the eſtate or in- 
tereſt which the grantor had in the thing grant- 
ed. To makea feoffment good and valid, no- 
thing was requiſite but poſſeſſion ; and where 
the feoffor had the poſſeſſion, although it was 
but a bare and naked one, yet a freehold or fee 
ſimple paſſed by reaſon of the Iivery. It was 
no plea in avoidance of a feoffment, that 
the feoffor had nothing in the land at the time 
of the feoffment, becauſe the land paſfed by the 
livery ; if the operation of the feoffment was 
queſtioned, the only plea was, ne enfeoffa Pas, 

which put in iſſue only the livery, 
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Lord Chief Juſtice Holt laid it down as clear 


law, in the caſe of Hunt v. Burnt, that if a leſſee 
for years makes a feoffment with livery, though 
the leſſor be on the land proteſting againſt it, yet 


the land paſſes, becauſe the leſſee was enti:led 


to the poſſeſſion. And this opinion was ſup- 


ported by the determination in the caſe of Read 
and Morpeth v. Errington, where the queſtion 


was, If a feoffment by leſſee for years, the It ſſor 
being upon the land, was a good feoffment? for 
it was pretended, that his being upon the land 
guarded it fo, that no feoffment could be made; 


but the court was of opinion, that the feoffment 
was good, becauſe the leſſee had the ſole right 


to the poſſeſſion, and livery ought always to be 
Before the ſtatute of 
uſes a ceſtui que uſe conveyed the ule by bargain 
and ſale, and afterwards levied a fine to a 


ſtranger. And the queſtion was, Whether the 


fine was not void, as neither of the partics had 
any;thing in the land ? for by the bargain and 
ſale the uſe was in the bargainee, and nothing 
was in the bargainor or in the ſtranger, It was 
argued, that if this fine was not good, great in- 


conveniences would follow, for that many re- 


coveries had been ſuffered againſt the bargainor 
after he had conveyed the uſc; to which Fitz- 
berbert replied, * Ic is the folly of purchaſors 
*that they do not take a feoffment from the 
* ceſtut que uſe before the fine is levied; for if 
te they do, the fine will be good. I, for my part, 


*(fays he) will never purchaſe any land with- 
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cout taking a feoffment, ſo that I may be in 


* poſſeſſion when the fine is levied; for then 
„the fine will undoubtedly be good.“ 


The poſſeſſion. here ſ A HR of muſt be a free- 


hold at leaſt, becauſe nothing leſs than a free- 
hold will ſupport a fin-; for if neither the cog. 
nizor nor cognizee had an eſtate of freehold in 
poſſeſſion, remainder or reverſion, at the time of 
levying the fine, it would be void. The feoff- 
ment here ſpoken of is the feoffment of a ceftui 
que uſe, after he had parted with the uſe, and 
will the freehold and inheritance of tae eſtate 
was in the feoffees, ſo that it was the feoffment 
of a perſon who had only a bare and naked 


poſſeſſion (unaccompanied with right) to 2 
ſtranger. This was the opinion, and this was 
the practice, of one of the greateſt lawyers of 
the age. The obſervations upon the opinion 
of Fitzberbert are, that if a feoffment from the 


ceſtui que uſe to a ſtranger, after he had con- 


veyed the uſe, would have made the fine un- 


| doubtedly good, the like feoffment would have 
made a good tenant to the precipe : and for this 


plain reaſon, becauſe the feoffment paſſes. a 


freehold. 


There is a caſe in Dyer, 340, where the feoff- 
ment of a perſon in remainder, in the abſence 
of the tenant for life, was determined to be a 
good feoffment. The caſe was, a remainder 
man in fee enfeoffed a ſtravger,, in the abſence 
of 
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of the tenant for life, who neither attorned nor 


aſſented to the feoffment, but occupied the eſtate 


during his life; and it was held to be a good 
feoffment for the fee-ſimple. | 
before the court, the feoffment was made by Sir 
Robert Alkyns the remainder man, in the abſence 
of the tenant for life, who neither attorned nor 


aſſented, and who occupied the eſtate during her 
life. | 


A diſtiaction was made between rightful and 
wrongful conveyances. A fine, releaſe, or bar- 
gain and ſale, are called rightful conveyances, and 
a feoffment a wrongful one; but no ſuch diſtinc- 
tion exiſts, for all conveyances are in themſelves 
equally rightful, and are to be made uſe of ac- 
cording to the nature of the caſe to which they 
are applicable; that a freehold would not paſs 
by a fine, releaſe, or bargain and ſale, from a per- 
ſon who had only a bare and naked poſſeſſion, 
did not proceed from thoſe conveyances being 
lawful ones, but from the nature of them, whoſe 
property it was to convey nothing but what the 
maker of them might lawfully convey, becauſe 
they operated as a grant; therefore to infer 
from thence, that a freehold would not paſs by a 
feoffment which was a conveyance of a different 
operation, and whoſe property was to paſs a 


freehold and fee by force of the livery, was an 


inconcluſive argument. Every one who can get 
into poſſeſſion has and ever had a power to make 
a feoffment, for the law makes no diſtinction of 

E 4 perſons 
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perſons; and whenever a tenant in tail in re- 
mainder had obtained the poſſeſſion, whether by 
right or by wrong, and had done an act whillt in 
poſſeſſion to make a tenant to the precipe, in 
order to ſuffer a common recovery, no inſtance 
cou'd be produced where ſuch act had been ad- 
judged fraudulent, unfair, or irregular. 


The principal argument, oppoſed to the doc- 
trine here laid down, might be reduced to the 
head of inconvenience. But the queſtion was 
not what inconvenience would attend the deter- 
mination either way, but what was the law. The 
inconvenience, if there were one, aroſe from the 
nature and operation of a feoffment, and could 
not be avoided but by taking away that convey- 
ance, or depriving it of an operation which it 
had been allowed to have by all the ſages of the 
law. But to do that, was not in the power of a 
court ot juſtice, ſince no maxim of the common 
law could be abrogated or aboliſhed, but by a 
legiſlative authority. It was once thought to be 
a great inconvenience that a deſcent immediately 
after a diſſeiſin, ſhould take away the entry of 
the perſon diſſciſed; at another time it was 
thought to be no ſmall one, that the ſon ſhould 
loſe his patrimony becauſe he happened to be 
born out of time; and, until lately, an heir 
might have been deprived of his family eſtate 
by "the warranty of an anceſtor, who was never 
in poſſeſſion of it. Theſe inconveniencies were 
35 great as that which was pretended to ariſe 
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from the feoffment of a tenant in tail in remain+ 

der, expectant on an eſtate for life, and yet they 
continued through ages, till the legiſlature took 

them away. When the law was doubtful, it 
might be allowable to draw an argument from 
inconvenience; but where the law was clear 
and preciſe, as it was, .that the feoffment of a 
perſon in poſſeſſion, let him come to that poſ- 
ſeſſion how he would, paſſed a fee, an argument 
from inconvenience was not admiſſible, becauſe 
it tended to undermine and overthrow the law. 


Lord Mansfield delivered the reſolution of the 
court, of which I ſhall preſent the reader with 
an abſtract, as far as it relates to the validity of 
the recovery. 


As Lady Atkyns had an eſtate for life in the 
premiſſes, and did not join by ſurrender or 
otherwiſe, in any conveyance of the freehold to 
James Earle, the tenant to the præcipe, the great 
queſtion is, Whether James Earle had acquired 
the freehold by diſſeiſin? The better to judge 
of this queſtion, it will be proper to attempt 
finding out what the old law meant by a diſſei- 
ſin, which conſtituted the tenant of the free- 
hold, in reſpect of every demandant ſuing out 
a præcipe, although the owner's entry was not 
taken away; for where the right of poſſeſſion 
was acquired, and the owner put to his real ac- 
tion, there, without doubt, the poſſeſſor had 
got the freehold, though by wrong. Seiſin is a 
technical 
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Feud, lib. 1. could be conſtituted or paſs. Sciendum eft feudum 


tit, 25, fine inveſtitura nullo modo conſtitui poſſe. Diſſeiſin 


in abeyance, becauſe the lord muſt never be at 


there being always a viſible tenant of the free- 


uſes and wills, and at laſt the total abolition of 


Common Recoverfes. 


technical term, to denote the completion of that 
inveſtiture by which the tenant was admitted 
into the tenure, and without which no freehold 


muſt therefore mean, ſome way or other of turn- 
ing the tenant out of his tenure, and uſurping 
his place and feudal relation. Formerly no 
tenant could alien without licence of the lord; 
when the lord conſented, the only form of con- 
veyance was by feoffment, publicly made coram 
paribus, with the lord's concurrence. Homage 
or fealty was ſolemnly ſworn, and ſuit of court 
and ſervices were frequently done. The free. 
holder repreſented the whole fee, did the duty 
to the lord, and defended the whole fee 
againſt ſtrangers. The freehold never could be 


a loſs to know upon whom to call as his tenant; 
nor a ſtranger at a loſs to know againſt whom 
to bring his precipe, From the neceſſity of 


hold, and the notoriety who acted and did ſuit 
and ſervice as ſuch, many privileges were al- 
lowed to innocent perſons deriving title from 


the freeholder de fas, 


The ſtatute of quia emptores terrarum, and 
other ſtatutes which extended the power of 
alienation to the king's tenants in capite, the fre- 
quent releaſes of feudal ſervices, the ſtatutes of 


all 
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all military tenures, have left little more than 
the names of feoffment, ſeifin, tenure, and free- 
holder, without any preciſe knowlege of the 
things originally ſignified by theſe ſounds: the 
idea which modern times annex to freehold or 


freeholder is taken merely from the duration of 
the eſtate, 


Copyholds, and the cuſtomary freeholds in the 


North, retain ſome faint traces of the old ſyſtem 
of feudal tenures. It is obvious how a man may 


viſibly be the copyholder or cuſtomary free- 
holder de facto, in prejudice of the rightful 
tenant, It is obvious too, that uſurping ſuch 


copyhold or cuſtomary tenure is a different fact 
from a naked poſſeſſion or occupation of the 


land; but whoeyer will look into the practice 
of other countries, where tenures ſubſiſt with 


all the ſolemnities of feoffments and ſeiſins, up- 


on every change of a tenant by deſcent or aliena- 


tion, and upon every uſurpation of the real 


right, will eaſily comprehend that formerly it 
was as notorious who was the feudal tenant de 
facto, as who is now de fafo incumbent of a 
living, or mayor of a corporation, 


Diſſeiſin is a complicated fact, and differs 


from diſpoſſeſſing. The freeholder by diſſeiſin 
differs from a poſſeſſor by wrong. Bracton puts 


many caſes of poſſeſſion wrongfully taken, which 
he calls intruſion, becauſe there was no diſſeiſin, 


poſſeſſio que nuda eſt omnino, el fine aliquo veſti- 


mento 


39 


Lib. 4. c. 1, 
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mento que dicitur intruſſo. A particular tenant, 
according to the feudal notions, was in as of the 
ſeiſin of the fee of which his eſtate was a part; 
if he aliened the fee, which he could only do 
by ſolemn ſeoffment, with the concurrence of 
the lord of whom the fee was held, he forfeited 
his particular eſtate, for having betrayed his 
ſeiſin with which he was intruſted. But on ac- 
count of the privity and confidence between 
him and the reverſioner, and the notorious ſo- 
lemnity of the act of inveſtiture, his feoffment 
diſſeiſed the reverſioner. Bra#on' mentions the 
diſſeiſin in this caſe, as a neceſſary conſequence, 
and as a thing which could not poſſibly be 
otherwiſe item facit quis diſſeifinam cum quis in 
ſeiſina fuerit ut de libero lenemento et ad vitam, 
vel ad terminum annorum, vel nomine cuſtodiæ, vel 
aliguo alio modo, alium feoffaverit in prejudicium 
veri domini et fecerit alteri liberum tenementum ; 
cum duo firul et ſemel de ecdem tenemento et in 
- jclidum elſe non poſſunt in ſeiſina. He conſidered 
it as impoſſible for the true tenant not to be put 
out, when the other actually came into his 
place. So late as the 32 liz. in the caſe of 
Matheſon v. Trot. 1 Leon. 209. the diſtinction 
upon which the judgment turned was, — “ that 
% Henry Denny gained a wrongful poſſeſſion in 
fee, but did not gain any ſeiſin, ſo no diſ- 
« ſciſor, therefore the deſcent to his heir was 
„ not privileged.“ 


Bs 
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The preciſe definition of what conſtituted a 
diſſeiſin, which made the diſſeiſor tenant to the 
demandant's præcipe, though the right owner's 
entry was not taken away, was once well known, 
but it is not now to be found. The more we 
read, unleſs we are very careful to diſtinguiſh, 
the more we ſhall be confounded; for after the 
aſſize of novel, diſſeiin was introduced, the legiſ- 
lature by. many acts of parliament, and the 
courts of Jaw. by liberal conſtructions in further- 
ance of juſtice, extended this remedy for the 
ſake of the owner to every treſpaſs or injury 


done to his real property, if by bringing his 


aſſiſe he thought fit to admit himſelf diſſeiſed. 
The law- books treat of diſſeiſin with a view to 
the aſſiſe, which was the common method of 
trying titles till ejectment came into uſe, Li- 
tleton, who wrote long after the remedy by 
aſſize was enlarged by ſtatutes, and by an equi- 
table latitude of conſtruction, ſpeaks of difſcifins 
principally as between the owner and treſpaſſer 
or poſſeſſor, with an eye to the remedy by 
aſſize. 


Theſe are the common places from whence 
many, deſcriptions have been cited of a diſſeiſin, 
but ſuch authorities can give little light to the 
preſent queſtion, which depends upon the na- 
ture of ſuch a diſſeiſin as made the diſſeiſor te- 


nant to every demandant and freeholder ge facto 
in ſpite of the true owner. 
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Though the term diſſeiin happens to be the 
ſame, the thing ſignified by that word, as ap- 
plied to the two caſes of actual diſſeiſin, or diſ- 
ſeiſin by election, is very different. This dif. 
tinction of diſſeiſin at election is made in the 
caſe of Blundel v. Baugb, Cro. Car. 302. In a 
manuſcript report of this caſe, much fuller than 
the printed one, the three judges, with whom. 
agreed the four judges of the common pleas, ar- 
gued and held, that the leſſee for years of the 
< tenant at will was a diſſeiſor at the election of 
« the original leſſor for the ſake of his remedy, 
« but never could be looked upon as the free- 
« holder or a diſſeiſor in ſpite of the owner, or 
« with regard to third perſons.” And the ma- 
nuſcript report"fays, if a prætipe was brought 
againſt him, he might ſay, © TY am not tenant 
* to o the fre hold. 


If a leſſee for life or years makes a feoffment, 
the leſſor may till diſtrain for the rent, or charge 
the perſon to whom it is paid, as a receiver, or 
bring an ejectment, and chooſe whether he will 
conſider himſelf as diſſeiſed, © or not. | 


Metcalfe ex dem. Parry and others, which was 
a caſe reſerved at Salop aſſizes, 25 March, 1743, 
for the opinion. of the court of exchequer, who 
gave judgment in it on the 24th November, 
1743, was thus: :—Tenant in tail of lands leaſed 
by his father to a ſecond fon under a power, 


upon his father's death, received the rent from 
the 
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the occupier, as owner, and, as if no ſuch leaſe 
had been made, he ſuffered a common recovery; 
it was held that this was only a diſſciſin of the 
freehold at election, and that therefore he could 
not make a good tenant to the præcipe, and the 
recovery was adjudged bad. 


I will now conſider whether James Earle can 
be deemed a good tenant of the freehold by diſ- 
ſeiſin. Diſſeiſin is a fact, it is not found, all the 
jury ſay, is, that ſoon after the judgment in 


ejectment, Sir Robert Atkyns entered and was in 


poſſeſſion. This muſt be taken to be an entry 
in conſequence of the judgment; it was ſo con- 
ſidered upon ſettling the ſpecial verdict, other- 
wiſe the defendants have no caſe; for it is not 
found that Lady Atkyns was ever ouſted, or quit» 
ted the poſſeſſion, or that Sir Robert was ever 
ſeiſed. Taking poſſeſſion under a judgment in 
ejectment, never could be a diſſeiſin of the free- 
hold. Suppoſe it a real proceeding, the termor 
of a diſſeiſee might, by the old law, recover 


againſt the diſſeiſor, he might recover againſt the 


teoffee of his leſſor, but he could never thereby 
become a diſſeiſor of the freehold ; he never 
could be other than a termor, enjoying in the 
nature of a bailiff, by virtue of a real covenant. 
In reſpect of the freehold, his poſſeſſion enured 
always by right, and never by wrong. If the 
leſſor had enfeoffed, it enured to the alienee; if 


the leſſor was diſſeiſed and might enter, it en- 


ured to the diſſeiſee; if his entry was taken 
away, 
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away, it enured to the heir or feoffee of the diſ- 
ſeiſor, Who in that caſe had the right of poſſeſ- 
ſion. Suppoſe the proceeding (as it is) a ficti. 
tious remedy, then in truth and ſubſtance a 
judgment in ejectment is a recovery of the poſ- 
ſeſſion, not of the ſetfin or freehold without pre- 
judice to the right, as it may afterwards appear, 
even between the parties. He who enters under 
it, in truth and ſubſtance can only be poſſeſſed 
according to right, prout lex paſtulat. If he has 
a freehold, he is in as a freeholder; if he has a 
chattel intereſt, he is in as a termor; and in 
reſpect of the freehold, his poſſeſſion enures ac- 
cording to right. It is found that the eject- 
ment was brought by Sir Robert Atkyns to reco- 
ver the paſſeſſion, but it is not found that he 
claimed the freehold. The title muſt now be taken 
as in the ſpecial verdict, therefore it appears he 
had no right to the poſſeſſion. His feoffee could 
be in no other condition than himſelf; he had a 
poſſeſſion; without prejudice to the right, and 
could convey no other. He was not in as a 
particular tenant; there was no privity of any 
ſeiſin, he had only a naked poſſeſſion, 


G 


But the caſe is ſtil] ſtronger; the true owner 
cannot even elect to make a perſon in poſſeſſion, 
under a judgment in ejectment, a diſſeiſor. He 
could not bring an aſſize of novel diſſeiſin; the 
entry is not injuſte eſt ſine judicio, but under the 
authority of a court of juſtice, and therefore 
lawful. 


There 
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There is ſtill behind, though it happens not 
to be neceſſary, a larger ground upon which to 
determine this queſtion, and more ſatisfactory, 
becauſe mote intelligible, from the natute of a 
common recovery now, and a feoffment to make 
a tenant to the præcipe with that view only. 
The ſenſe of wiſe men, and the general bent of 
the people in this country, have ever been againſt 
making land perpetually unalienable. The 
utility of the end was thought to juſtify any 
means to attain it, Nothing could be more 
agreeable to the law of tenures than a male fee 
unalienable; but this bent to ſer property free 
allowed the donee, after a ſon was born, to de- 
ſtroy the limitation, and break the condition of 
his inveſtiture. No ſooner had the ſtatute de 
donis repeated what the law of tenures ſaid be- 
fore, that the tenor of the grant ſhould be ob- 
ſerved, than the ſame bent permitted a tenant 
in tail of the freehold and inheritance to make 
an alienation voidable only under the name of 
a diſcontinuance; but this was a ſmall relief. 
At laft,' the people having groaned for 200 
years under the inconvenicncies of ſo much 
property being unalienable, and the great men, . 
to raiſe the pride of their families, and, in thoſe 
turbulent times, to preſerve their eſtates from 
forfeirures preventing any alteration by the le- 
giſlature, the ſame bent threw out a fiction in 
Tallarum's Caſe, by which tenant in tail of the 
freehold and inheritance, or with the conſent of 
the frecholder, might alien abſolutely. Public 
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utility adopted and gave a ſanction to the doc- 
trine, for the real political reaſon, to break in- 
tails, but the oſtenſible reaſon. from the ficti- 
tious recompence hampered ſucceeding times 


how to diſtinguiſh caſes which were within the 


falſe reaſon given, but not within the real 
policy of the invention, till at laſt the legiſ- 
lature applauded common recoveries, by a va- 
riety of ſtatutes, As the legiſlature has, for 
ages, avowed the propoſition, we may now ſay, 
that common recoveries are a mere form of 
conveyance, all neceſſary circumſtances of form 
and ceremony are taken from its fictitious origi- 
nal. The policy of this ſpecies of alienation 
meant to take a middle way as to entails be- 
tween perpetuities and abſolute property, alien- 
ations were allowed, yet in ſuch a ſhape as ne- 
ceſſarily required deliberation and delay; and 
they were only allowed to be made by tenant in 
tail in poſſeſſion, or by tenant 1n tail in remain- 
der, with conſent of the owner of the firſt eſtate 
for life, the eldeſt ſon was reſtrained in the life- 
time of his father or mother, or any other an- 
ceſtor or relation ſeiſed for life under a family 
ſettlement. The act of 14 Geo. II. proceeds 
vpon the parties to a recovery having power to 
ſuffer itz Sir Robert Atkyns, the ſon, had no 
right to ſuffer a common recovery, without the 
concurrence of the jointreſs: any contrivance 
therefore to do it, without her joining, is arti- 
fice and evaſion. 


If 


tion 
marr 
the n 


one y 
fer a 
the f. 
unpre 


If 
veries 
apitat 
that 
woulg 
artific 


Common Recovertes. 


If tenant in tail in poſſeſſion is diſſeiſed, 
though the precipe be brought againſt the diſ- 
ſciſor, yet, if he is vouched, the recovery ſhall 
bar, becauſe he had power to bar. In Jerning's 
caſe, 10 Co. 44. the recovery is ſupported, be- 
cauſe the parties had power to bar; by paricy 
of reaſon this recovery ought not to be ſup- 
ported, becauſe the parties had no power; if it 
was, the law muſt be overturned. 


Every remainder man in tail might eaſily get 
a naked poſſeſſion, and make a ſecret feoffment. 


The plan of marriage, and other family ſettle- 
ments, is to limit a remainder to the firſt and every 
other ſon in tail; the negative which the father 
now has upon the eldeſt ſon's ſuffering a com- 
mon recovery, is the very means and conſidera- 
tion of getting the eſtate re- ſetiled upon the 
marriage of the eldeſt ſon, By this method, 
the moment he attains to the age of twenty- 
one years, he may ſet his father at defiance, ſuf- 
fer a common recovery, and bar all the reſt of 
the family. This conſequence alone, in a caſe 
unprecedented, is a ſufficient objection. 


If before the introduction of common reco- 
veries, as a conveyance, this queſtion had been 
agitated in an adverſary real action, upon a plea 
that Earle was not tenant of the frechold, it 
would have been adjudged from the lw, and 
artificial learning of tenures, that he could not 
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be ſo conſidered. If the queſtion had been, 
Whether tenant in tail in remainder ſhould, by 
ſuch an injurious entry and feoffment, acquire a 
benefit to himſelf, to the prejudice of his rever- 
ſioner, it would have been adjudged, from eter- 
nal principles of juſtice, that an act founded in 
wrong, ſhould nor, by virtue of the crime itſelf, 
become legal for the author's advantage? As 
it is now agitated, when common recoveries are 
eſtabliſhed as a ſpecies of alienation, - the only 
queſtion is, Whether the rule of law, which re- 
quires the concurrence of the owner of the firſt 
eſtate for life, ſhall be overturned ? It is better 
to ſubvert the rule directly, than ſuffer it to be 
done by a ſecret injurious entry and feoffment, 
which cannot be prevented, and which the 
owner may never hear of. 


There is no injury or wrong, for which the 
law does not provide a remedy. But if this 
ſtratagem ſhould prevail, redreſs muſt follow 
too late, unleſs the entry of the tenant for life 
ſhall avoid the recovery; if it would, there is 
an end of the preſent queſtion, for the jointreſs 
entered, and was entitled to the profits from Sir 
Robert Alkyns as a treſpaſſer ab initio. 


In every light, and upon every ground of 
law, this recovery is bad. 


. Notwithſtanding theſe arguments, judgment 


was unanimouſly given for the defendant, on the 
3 | ground 
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ground that the plaintiff was barred by the ſta- 
cute of limitations, the ejectment not having 


been brought within twenty years after the leſ- 
ſor's title accrued. 


A writ cf error was brought in the Houſe of 
Lords, where it was alſo determined, that the 
plaintiff was barred by the ſtatute of limitations. 


Jobn Altkyns, the plaintiff in this cauſe, having 
died without iſſue, the perſon who was next in 
remainder under the will of Sir Robert Atkyns, 
brought an ejectment for the recovery of the 
ſame premiſſes; and the validity of this re- 
covery having again been diſcuſſed in the court 
of King's bench, in Mich. 18 Geo. III. Mr. Juſtice 
Aon delivered the unanimous opinion of the 
court, that the recovery was void, becauſe James 
Earle was not a good tenant to the precipe ; and 
judgment was therefore given for the plaintiff, 


I have been favoured with a very accurate 
note of the arguments which were made on that 


_ occaſion, but as they were the very ſame which 


had been uſed on the former hearing, I think it 
unneceſſary to ſtate them. 


A good tenant to the præcipe may be made 
by bargain and ſale inrolled, and the bargainee 
may appear and vouch before entry, or before 
the bargain and ſale is inrolled, provided it be 
inrolled within ſix months, as preſcribed by the 
ſtatute; for although the frechold does not paſs 
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1758. 
5 Brown, 
269. 


Bargain and 


ſale inrolled. 
Vide Godb. 


218. p. 314. 


Anon. 


Hynd's caſe, 
4 Rep. 71. 
Caſes temp. 
Talbot, 167. 


Lloyd v. Viſ- 
count Say 
and Seal. 
1 Drown, 


379. 
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from the bargainor until the inrollment, yet as 
ſoon as that is done, the freehold is conſidered 
as having paſſed from the bargainor at the time 
when the bargain and ſale was executed, by re- 
lation, 


A bargain and ſale to make a tenant to the 
præcipe will not be deemed void, on account of 
any trifling inaccuracy. 


Thus, where a hargain and ſale to make a 
tenant to the præcite was worded in the follow- 
ing manner: Witneſleth, that for and in con- 
% ſideration of 55. by the ſaid B. K to the ſaid 
© Lord N. in hand paid, as alſo for the cutting 
off all intails, ard for the barring of all re- 
© mainders and reverſions of, in, and upon all 
* and fingular the premiſſes, and for ſettling 
* and aſſuring the ſame to the ſaid Lord N. and 
« his heirs, doth bargain, fell, and confirm, 
„ unto the ſaid B. K.“ Cc. The court of king's 
bench over ruled the objection made to the bar- 
gain and ſale. 


Upon a writ of error brought in the Houſe of 


Lords, it was contended, that this bargain and 


| lale could not convey any eſtate, becaule it was 


not mentioned therein, that any perſon did bar- 
gain and ſell the lands in queſtion ; there ap- 


prared indeed the words bargain and ſel}, but it 
was not {aid who bargained and ſold, and conſe- 
quenily Lord . did not bargain and ſell.— On 
1 the 
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prima facie, that the conſideration money was 
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the other ſide it was argued, that it appeared 


paid by B. X. to Lord N. and that it was for 
barring all intails and remainders in the pre- 
miſſes, and aſſuring the ſame to Lord N. and his 


heirs; that it appeared as well by this deed it- 


ſelf as by the evidence on the trial, that the 
manors and lands, therein mentioned, were the 
eſtate of Lord N. and that the intent of the deed 


was to make B. K. tenant of the freehold, in or- 


der that a common recovery might be ſuffered ; 
and therefore the court of king's bench were una- 
mouſly of opinion, that the freehold was well 
conveyed by this deed. The judgment was 
affirmed, 


A tenant to the præcipe may alſo be made by 


leaſe and releaſe, and the reſervation of a pepper- 


corn is a ſufficient conſideration to raiſe a uſe to 
ſupport a common recovery, 


Thus, where a tenant in tail made a leaſe, 
rendering a pepper-corn rent, and afterwards a 
releaſe to make a tenant to the precipe. It was 


determined that the word grant in the leaſe. 


would make the lands paſs by way of uſe; that 


the reſervation of a pepper-corn was a good con- 


ſideration to raiſe a uſe to ſupport a common 
recovery; and that the leaſe, being within the 
ſtatute of uſes, there was no need of an actual 


entry to make the leſſee capable of taking a 


releaſe, | | | 
F4 We 


Leaſe and re- 
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We have ſeen that, in general, a common 


recovery cannot be valid without a tenant to the 


ab a te- præcite. Yet, in ſome caſes, a common reco- 


nant to the 
præcipe. 


Cro. Car. 


388 


14 Geo. 2. c. 


20. 


10 Mod. 45. 


very may operate by eſtoppel, although there 
be no tenant to the præcipe; but this is only 
where the perſon who ſuffers the common reco- 
very is tenant in fee, for the iſſue in tail cannot 
be found by eſtoppel, as they do not claim from 
their immediate anceſtor, but from the firſt 
purchaſer, ſecundum formam dont, 


Common recoveries having been long conſi- 


ſidered by the judges, and allo by the legiſla- 
ture, as common aſſurances, every fort of favour 
has been ſhewn them; and as the validity of 
recoveries has frequently been called in queſtion, 
on account of irregularities in making a tenant 
to the præcipe, the following ſtatute was made 
to obviate that inconvenience. 


Sek. 5. Whereas it has frequently hap- 
* pened, that the deeds for making the tenant 
e to.the writs of entry, or other writs for com- 
* mon recoveries, have been loſt, or that the 
< fines or deeds, making the tenants to the ſaid 
« writs, have not been levied or executed 
ce till after the judgment given in ſuch recove- 
<« ries, and the writ of ſeiſin awarded; by rea- 
« {on whereof great doubts have ariſen, whether 
„ ſuch recoveries, for want of proper tenants to 
e the writs, are good and effectual in law: to 
prevent ſuch doubts for the future, and in 

order 
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& grder to render common recoveries more cer- 


« tain and effectual, be it enacted, That every 
© common recovery already ſuffered, or here- 
te after to bg ſuffcred, ſhall, after the expiration 
« of twenty years from the time of the ſuffer- 
<« ing thereof, be deemed good and valid to all 
e intenrs and purpoſes, if it appears, upon the 
« face of ſuch recovery, that there was a tenant 
« to the writz and if the perſons joining in 
e ſuch recovery had a ſufficient eſtate and power 
« to ſuffer the ſame, notwithſtanding the deed 
« or deeds for making the tenant to ſuch writ 
e ſhould be loſt, or not appear. 


And be it further enacted by the authority 
« aforeſaid, that from and after the commence- 
e ment of this act, every recovery already ſuf- 
e fered, or hereafter to be ſuffered, ſhall be deem- 
* ed good and valid to all intents and purpoſes, 
e notwithſtanding the fine, or deed or deeds, 
* making the tenant to ſuch writ, ſhould be le- 
e vied or executed after the time of the judg- 
e ment given in ſuch recovery, and the award 
* of the writ of ſeiſin as aforeſaid, provided the 
** ſame appear to be levied or executed before the 
dend of the term, great ſeſſion, ſeſſion or aſſizes, 
* 1n which ſuch recovery was ſuffered ; and the 
* perſons joining in ſuch recovery had a ſuffi- 


* cient eſtate and power to ſuffer the ſame as 
« aforeſaid,” 
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CHAPTER IV. 


Or. en. 


N deſcribing the manner of ſuffering a com- 

mon recovery, it has been ſaid, that when 
the tenant to the præcipe appears in court to an- 
ſwer the demandant's writ, he, inſtead of defend. 
ing the title to the land, calls on another perſon, 
who is ſuppoſed to have warranted the title to 
him at the time of the original purchaſe, and 
prays that the ſaid perſon may be called in to 
defend the title which he warranted, or other- 
wile to give lands of equal value to thoſe which 


he ſhall loſe by the defect of his warranty. 


In all real actions, the demandant has a right 
to counterplead the voucher, (that is) to ſhew 


in his replication that the tenant ought not to be 


allowed ſuch a voucher; and the vouchee might 
alſo counterplead the warranty, by ſhewing that 
he was not obliged to warrant the lands ro the 
. ices | 


But when a perſon is vouched to warranty, 
and enters of his own accord into the warranty, 
the law preſumes that he parted with his firlt 
1 poſſeſſion 
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poſſeſſion with warranty, and comes in now to 
warrant the ſame poſſeſſion, otherwiſe he would 
not enter into the warranty, but would counter- 
plead it, for he might demand the lien. And 
even if the tenant ſhewed a lien, he might coun- 
terplead it; but if he enters into the warranty 
without demanding a lien, no perſon can after- 
wards aver that there was no warranty, for when 
the vouchee by entering into the warranty binds 
himſelf to render in value in caſe the demandant 
recovers, the cauſe of the warranty is not ex- 
aminable either by a privy or a ſtranger, becauſe 
the law will preſume that the vouchee was com- 
pellable to enter into the warranty, otherwiſe 
he would never have run ſuch a riſque, 


If the vouchee is preſent in court, he imme- Of oouching 
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diately enters into warranty; in which caſe the Penſen, or 


entry in the record is thus: And the ſaid 
* William, in his proper perſon, cometh, and 
« defendeth his right, when, Sc. and thereupon 
« voucheth to warranty Roger Blagrave, Eſquire, 
* who is preſent here in court, in his proper per- 
© fon, and freely warranteth to him the tene- 
* ments aforeſaid, Cc.“ 


[t frequently happens, that neither the tenant, 
nor the perſon vouched, can conveniently appear 
perſonally in court; in which caſe they make a 


warrant of attorney to ſome other perſon to ap- 
pear in their ſtead. 


The 


Ey attorney. 
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The warrant of attorney is thus: —“ A. B. 
<« puts in his place C. D. and E. F. his attor- 
„ nies, jointly and ſeverally againſt J. B. to 
„ gain or loſe in a plea of land, Sc.“ 


If the perſon who comes in as vouchee makes 
a warrant of attorney, it is thus: — J. K. whom 
% A. B. voucheth to warranty, putteth in his 
e place L. M. and N. O. bis attornies, jointly 


and ſeveraliy againſt J. B. to gain or loſe in 
a plea of lands, Cc.“ 


The warrant of attorney muſt be acknow- 
leged, either. before a judge, who muſt fign 


it, or before . commiſſioners appointed by a 


writ of dedimus poteſtatem de altornato faciendo, 
who muſt certify the names of the perſons whom 


the tenant or vouchee appoints for his attornies 
under their. hands and ſeals. 


By a rule of court, made in Hil. 14 Geo. III. 
for the more effectual and certain proof of the 
due acknowledgment of warrants of attorney, 
taken from the tenants or vauchees in common 
recoveries, by virtue of any writ of dedimus po- 
teſtatem, it is ordered by the court, that from 
and after the firſt day of Michaelmas term next, 
no common recovery, wherein the tenant or 
tenants, vouchee or vouchees, or any of them, 
ſhall appear and defend by attorney, ſhall be 
arraigned at the bar, unleſs an affidavit or 
affidavits, in writing, on parchment, ſhall be 
275 made 


Common Recoveries. 


made and annexed to a copy of the præcipe, and 
warrant or warrants of attorney, acknowledged 
by ſuch tenant or tenants, vouchee or vouchees, 
by virtue of any writ or writs of delimus poteſta- 
tem, in which affidavit or affidavits the perſon 
or perſons making the ſame ſhall ſwear, That 
he or they knew the party or parties acknow- 
ledging ſuch warrant or warrants of attorney; that 
the ſame was or were duly ſigned and acknow- 
ledged, upon the day and year, or ſeveral days and 
years mentioned in the caption, or ſeveral captions 
thereof. That the party or parties acknowledg- 
ing, and alſo the commiſſioners taking the ſame, 
were all of full age and competent underſtand- 
ſtanding. That the femes covert (if any) were 
ſolely and ſeparately examined apart from their 
huſbands, and freely and voluntarily confented 
to acknowledge the ſame. That all the faid par- 
ties knew the ſame warrant or warrants of attor* 
ney was or were intended for ſuffering a com- 
mon recovery to paſs his, her, or their eſtate 
or eſtates: And further, That the razure or 
razures, interlineation or interlineations (if any) 
in the body or caption of ſuch original warrant 
or warrants of attorney, was or were made be- 
fore the ſaid parties, or any of them, ſigned the 
ſaid warrant or warrants, and before the com- 
miſſioners, ſigned the ſaid caption or captions 
which affidavit or affidavits (together with the 
ſaid copy of the præcipe, and warrant or warrants 
of attorney whereunto the ſame ſhall be an- 
nexed) ſhall be filed in the office of inrollment 
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of writs for fines and recoveries. And it is 
ordered, that all and every ſuch affidavit or af- 
fidavits, as aforeſaid, ſhall be made by ſome 
attorney or attornies of the courts of Meſt minſter- 
hall, or of the great ſeſſions in Wales, or of the 
counties palatine of Cheſter, Lanrafter, or Dur- 
ham; and ſhall be ſworn before a perſon duly 
authorized to take affidavits in this court, ex- 
cept where the party or parties reſpectively, at 
the time of their acknowledging ſuch warrant 
or warrants of attorney, ſhall be in that part of 
Great Britain called Scotland, or in Ireland, or 
in ſome other parts beyond the ſeas. And in 
caſe the ſaid party or parties ſhall be in Scotland, 
then the ſaid affidavit or affidavits ſhall be made 
by one of the clerks of his Majeſty's ſignet, and 
ſworn before one of the judges, or other perſon 
duly authorized to take affidavits or depoſi- 
tions, in the court of /efion, or court of exche- 
quer, in that part of the united kingdom. But 


if the ſaid party or parties ſhall be in Ireland, 


or in any other parts beyond the ſeas, then the 
ſaid affidavit or affidavits ſhall be made by one 
of the commiſſioners who hath taken the ac- 
knowledgment of ſuch warrant or warrant or 


warrants of attorney, and ſhall be ſworn either 


before ſome perſon duly authorized to take at- 
fidavits in this court, or before ſcme magiſtrate 
of the place where ſuch acknowledgment ſhall 
be taken, having authority to adminiſter an 
oath, and in the preſence of a public notary, 
which notary ſhall alſo certify in writing, under 

his 
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his hand and ſeal, as well the due adminiſtering 
of the ſaid oath, as alſo the name, ſignature, 


and office of the magiſtrate adminiſtering the 
ſame. | 
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This writ of dedimus poteflatem is not founded 
on the ſtatute of Cariiſle, which only extends to 
perſons who acknowledge fines, but is a writ 
which was provided by the common law, en- Fitz. N. B. 


abling perſons, who could not appear in court, 17. 


. 2 Hengham 
to appoint attornies in their ſtead. Mie 0. 7. 
Reeves, 134. 


If the perſon whom the tenant vouches is not Or the r, of 


in court, then a writ, called a ſummoneas ad 3 
warrantizandum iſſues, to compel the perſon zandum. 


called upon to appear in court, and warrant the 
lands. | | 


In adverſary ſuits, if upon a ſummoneas ad Booth, 43. 
warrantizandum, the ſheriff returned the vouchee *'2%> 148. 


ſummoned, and the vouchee made default, a ca- 
pias ad valentiam iſſued for the tenant ; but if 
the ſheriff returned nibil upon the ſummons, an 
alias and a pluries iſſued, and then a ſequatur ſub 
ſuo periculo. And if the vouchee ſtill made 
default, judgment was given for the demandant, 
but no judgment was given for the tenant, be- 
cauſe it appeared that the vouchee had not aſſets. 


Where the vouchee appears by attorney, the 
warrant by which he conſtitutes an attorney 
ought to bear date after the ce of the writ of 


ſummons ; 


is 

'1 
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Wynne v. 
Lloyd. 
1 Lev. 130. 


Sir T. Ray. 


16. 
1 Sid. 213. 


2 Inſt. 241. 


Jenk. Cent. 


100. 
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ſummons; but however the omiſſion of this 
circumſtance will not invalidate- a recovery, 

Thus, in a writ of error to reverſe a common 
recovery, the error inſiſted on was, that the war- 
rant of attorney of the vouchee bore date before 
the writ of ſummoncas ad warrantizandum iſſued, 
But it was anſwered, that the vouchee might ap- 
pear in perſon without any ſummons, and there- 
fore the recovery was good, and the proceſs 
void. And the court ſaid, that a common re- 
covery being a common aſſurance, they would 
intend another warrant of attorney made in due 


time. 


When the vouchee has entered into the war- 
ranty, he comes in loco tenen!rs; and, in judg- 
ment of law, is tenant to the demandant. And 
then the demandant counts againſt him as he 


did before againſt the tenant, and the vouchee 


may ple ad all thoſe pleas which the tenant might 
have pleaded, and alſo any pleas which may 
ariſe after he has entered into warranty. 


Thus, if a recipe oy reddat is brought 
againſt A. who  vouches B. who enters into 
warranty, and afterwards the demandant releaſes 


all his right to A. although A. himſelf cannot 
plead this releaſe, becauſe from the time when 
B. entered into the warranty. A. is not before the 


court, yet B. may plead this releaſe, or may 
plead a releaſe to himſelf from the demandant. 


The 


Common Recoveries. 21 


this - "The demandant may releaſe to the vouchee, 3 Rep. 29. b. 
ery. although the vouchee has nothing in the land; 


for when the vouchee enters into the warranty, 
mon 


he becomes tenant to the demandant, and may 
aA render the land to him on account of the privity 
fore which is' between them. 
ſued. £ | 
t ap- If a fine be levied by a vouchee to the de- Idem. 
here- mandant, or. by the demandant to a vouchee, it 
oceſs will be good, becauſe the vouchee is ſuppoſed 
n re- to have the freehold. 
vould | | 
n due By the common law, a writ of ſummoneas ad | 
| warrantizandum had nine returns. By the fas. | 
16 Charles II. cb. 16. F. 10. the returns were | 
e War- abridged to five; and now by the flat. 24 | 
judg- Geo. II. ch. 48. F. 8. they are reduced to four 
And incluſive; as if the writ of entry is returnable 
as he on the morrow of All Souls, then the writ of 
ouchee ſummoneas muſt be returnable from the day of 
might Saint Martin, in fifteen days, being the fourth 
h may and laſt return of Michaelmas term. And if 
there are three vouchers, the writ of ſummons 
for the ſecond vouchee is to be returnable four 
Drought returns. (both incluſive) from the return of the | 
rs into ſummons of the firſt vouchee, and writs of | 
relealcs ſummons are teſted four days incluſive from the | 
cannot return of the writ of entry. 
ne when | | | | 
fore the The court of common pleas will not enlarge | 
or way the return of a writ of ſummons, ſo as to make 
jandant. a term intervene between the zefte and the return. 
The 


G Thus, 
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Barnard v. 

Woodcock. 
2 Black. R. 
1201. 
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Thus, where a motion was made, in Zaſter 
term, 18 Geo, III. that the writ of ſummons in 
five recoveries might be teſted in the Micbael- 
mas term preceding, and be made'returnable in 
that Eaſter term, inſtead of the uſual - courſe, 
authorized by the flat. 24 Geo. II. c. 48. which 
is, that it ſhould be teſted the 4th day incluſive 
from the return of the writ of entry, and be re- 
turnable the fourth return after the return of 
the writ of entry; in conſequence of whieh, 
writs of ſummons muſt be returnable either in 
the ſame term in which they were teſted, or, at 
fartheſt, in the very next term. The occaſion 
of this application was, that Earl Cowper, the 
vouchee, had acknowledged the warrants of 
attorney to appear to the ſummons before com- 
miſſioners appointed by dedimus (which recited 


the ſummons as returnable in the preceding 


Hilary term) at Florence, on the 1 3th of Decem- 
b:r, 1777, but they did not arrive in England 
till after the end of Hilary term; and as the re- 
turn is uſually of the ſame term wherein the re- 
covery is in fact arraigned at bar, and the 20. 
mult precede the actual acknowledgment of the 
warrant of attorney by the vouchee, this pro- 
ceeding could not be made regular, without 
ſaing out a writ of ſummons with a much 
longer return than the courſe of practice will at 
preſent allow. The like inconvenience muſt 
occur whenever the vouchee dwells in any di- 
ftant country, as the Eaſt or Weſt Indies; but 


that objection had been uſed to be cured in a 


5 very 


vill at 
muſt 
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very unwarrantable manner, by altering the 
date of the caption after it arrived in England, 
ſo as to ſuit the term in which the recovery was 
arraigned, till the late rule of court in Hilary, 
14 Geo. III. (which directs inter alia an affida- 
vit to be made of the true time of taking the 
caption) put a ſtop to this, among other groſs 
„ eee in the 3 of n reco- 
veries. 


The court conceived that they had not power 
to make ſuch a rule, or, at leaſt, as they could 
not foreſee all its conſequences, it would be 
highly imprudem to authorize ſuch a -pro- 
ceeding, by a previous direction from the 
bench z but intimated, that no blame ſhould 
fall on the officer, who ſhould make out the 
proceſs as prayed for, but the ſame to be at the 
hazard of the parties, and without prejutlice to 
any future queſtion that might ariſe on the vali- 
dity of ſuch recoveries, 


A motion, ſimilar to this one, was made in 
Mich. 19 Geo. III. and received the ſame de- 
nial from the court. The facts were, that the 
dedimus was teſted the 26th of February, 1777, 
and recited a writ of ſummons, returnable the 
firſt day of Eaſter term, 1777; ſo that, 
properly, the ſummons ſhould have been re- 
turnable, and the recovery had, in Hilary, 
1778, which the diſtance rendered impoſſible. 

G 2 Therefore, 


Ante, P · 76. 


Gibbons v. 
Stevenſon. 
2 Black R. 
1223. 
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Therefore, on application to the Maſter of 
the Rolls, he ordered the Curſitor to make 
out a, writ of entry, returnable in Micbael- 
mas term, 1777; upon which the officer made 
out a writ of ſummons, returnable in the 
next Hilary term, of which term the tenant's 


appearance was entered. And then they be 
imparled from Hilary to Eaſter, from 'Eafter ret 
to Trimly, and from Trinity to Michaelmas, du: 
when the recovery was arraigned. And if to 
the vouchee was then living, it was appre- anc 
hended that the recovery would be valid; ries 
but, if he was dead, it would be erroneous. of 1 
of | 

X | 7 
CHAPTER V. of 

| | | and 

the c 

+ JUDGMENT. die 

N conſequence of the default made by the Ju 
perſon who is laſt vouched in a common dere: 
recovery, Judgment is given, that the de- they 
mandant ſhall recover ſeiſin of the lands in latior 


queſtion, and that the tenant ſhall recover 
againſt the vouchee, lands of equal value to 
thoſe warranted by him, and. now loſt by his 


default. 


The entry of the judgment upon the record 
is thus :—* Therefore it is conſidered that the 


* aforeſaid V. G. do recover his ſeifin againſt | 
* « the 
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the ſaid W. L. of the tenements aforeſaid, 
„with the appurtenances, and that the ſaid 


4 O. L., have of the lands of the aforeſaid 
« , G. to the value, c.“ 


If judgment be given in a common recovery, 
before the return of the writ of entry, or the 
return of the writ of ſummoneas ad warrantizan- 
dum, it is void, becauſe the court has no power 
to proceed until the return of the writ of entry, 
and the appearance of the vouchee; for the par- 
ties are not ſuppoſed to appear until the return 
of that proceſs, which iſſues for the ſole purpoſe 
of bringing them into court. 


In every ſpecies of action, the death of either 
of the contending parties puts an end to the ſuit; 
and therefore, in a common recovery, if either 
the demandant, the tenant, or any of the vouchees 
die before judgment is given, the recovery is void. 


Judgments, however, are not always conſi- 
dered as having been given on the day on which 
they are pronounced, but have frequently a re- 
lation to the firſt, or ſome other day of the 


term in which they are given; and if all the 


parties are living on the day to which the judg- 
ment relates, the recovery will be good, for the 
Judges take no notice of the day on which the 
recovery was paſſed in court. 


The term, in law, is conſidered, to many 
purpoſes, as but one day; and if judgment be 
given at any time during a term, it relates to the 
G 3 firſt 
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4 Rep. 71. a. 
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firſt day of that term, and is confidered in law 
as having been given on that day; and the firſt 
day of term is the eſſoin day; for the . 
die poſt is only a day of grace. 


However, if a writ of entry is returnable on 
the ſecond, or any other return day of the term, 
judgment will then relate to that return day, and 
not to the firſt day of the term; for the courts 
will not conſider the judgment in a recovery to 
have been given prior to the return of the writ of 
entry. And where the term, by the proceedings 
in it, ſuffers a diviſion; as where any proceſs 
iſſues, during the continuance of the term, then 
the judgment relates to the eſſoin day of the 
return of that proceſs, and not to the firſt day 
of the term. 


It follows, from theſe poſitions, that when 
the vouchee, in a common recovery, appears 
in perſon at the return of the writ of entry, 
then the judgment relates to the return day of 
the writ of entry, and is conſidered in law as 
having been given on that day.— But if the 
vouchee appcars upon a writ of ſummoneas ad 
warrantizandum, then the judgment relates ta 
the day of the return of that writ, 


Shelley's Thus, where a perſon ſuffered a common re- 
cats. covery, in which he was vouched by attorney, 


LP "2 5 on the gth day of October, and died before ſix 


Jenk. Cent. in the morning on the ſame Cay, the recovery 
249. | was 
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was paſſed that day about ten o'clock, and it 
was adjudged, that the death of A. did not 
invalidate the recovery, for the writ of entry 
was returnable oFabis Michaelis ; and the judg- 


ment relates back to that day, which was the 
7th of OZober, the day of eſſoin, on which day 


the vouchee was alive. Ard the law makes no 


fractions of a day 


If a vouchee, in a common recovery, who 
comes in upon a writ of ſummoneas ad warran- 
tizandum, dies before the return of the writ of 
ſummoneas, the recovery is void, becauſe, as 
judgment could not poſſibly have been given 
in ſuch recovery until the vouchee had appeared 
in court, and made default; and as the vouchee 
could not appear until the return of that pro- 
ceſs, which iſſued for the ſole purpoſe of bring - 
ing him into court, it follows that judgment 
muſt have been given after the death of the 
vouchee. 


Thus, in a writ of error to reverſe a com- 
mon recovery, it appeared by the record that a 
writ of entry ſur diſſeiſin in le paſt was return- 
able quinden. Paſch. 13 Geo. II. to which the te- 


nant appeared in perſon, and vouched James 


Apperley, and Aletbea his wife; whereupon a writ 


of ſummoneas ad warrantizandum was awarded 


returnable in Craſtino Aſcenſionis Domini (which 
was on the 16th of May), on which day it was 


| laid, in the record, that the ſaid James Apperlev, 
G 4 and 
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Common Recoverfes, 


and Alethea his wife, appeared by F. Hedſon, 
their attorney, who entered into the warranty, 
and vouched over the common vouchee; where- 
upon judgment was given, and a writ of ſeiſin 
awarded, and the ſheriff returned that he had 
delivered ſeiſin. 


The error aſſigned was, that Alethea died be- 
fore judgment was given in the ſaid recovery. 


Iſſue was joined, that Aletbea did not die be- 
fore the judgment was given. 


A ſpecial verdict was found, that Aletbea died 
on the 1oth day of May, ix days before the re- 
turn of the writ of ſummoneas ad warrantizandum, 
but whether ſhe died before judgment or nor, 
the jurors left to the opinion of the court, 


Lord Chief Juſtice Lee made three points in 
this caſe, Firſt, Whether the death of Alethea, 
who was one of the vouchees before judgment 
was given, be error? Secondly, Suppoling that 
circumſtance to be error, yet, whether by con- 
ſtroction of law the judgment ſhall not have re- 
lation to the firſt day of the term; and whether 
the court will not intend the appearance of the 
vouchee gratis, and have no regard to the day 
given on the return of the writ of ſummoneas? 
Third, Whether the plaintiff in error be not 
eſtopped to aſſign the death of the vouchee on 

the 1oth of May, before judgment, when it ap- 


pears 


Common Recovertes. 


peats upon the face of the record, that ſhe ap- 
peared by attorney at the return of the writ of 
ev viz, on the 16th of May? 


The judges were all clearly of opinion with 
the plaintiff in error in this caſe, . 


Firſt, That the death of the vouchee before 
judgment was error. Secondly, That the judg- 


ment could not be made good by relation to the 


firſt day of the term. And, thirdly, that the 
death of the vouchee was a collateral matter not 
contrary to the record, and therefore the plain- 
tiff was not eſtopped to aſſign it for error. 


So in another caſe, where a writ of error was 
brought from the court of common pleas to re- 
verſe a recovery, and the error aſſigned was the 
death of the vouchee before judgment. 


The defendants pleaded ix nullo eft erratum, 


which confeſſes the error aſſigned to be true in 
fact. 


Lord Mansfield ſaid, it was plain that judg- 
ment could not be given againſt any man after 
he was dead, and that the caſe of Wynne and 
I/ynne was an authority in point, The recovery 
was unanimouſly reverſed, 


If a writ of ſummoneas ad warrantizandum be 
returnable on a Sunday, and the vouchee dies on 
that 


Sheepſhanks 
v. Lucas. 
1 Bur. 410. 
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Swann v. 
Broome. 


3 Burr. 1595, 


that day, the recovery is void, becauſe, Sunday 
not being a die juridicus, judgment could not 
poſſibly have been given until the Monday follo w- 
ing, conſequently the judgment muſt have been 
given after the death of the vouchee. 

Thus, where a writ of error was brought in 
the court of king's bench to reverſe a common 


1Black. Rep. recovery, and the error aſſigned by conſent was, 


496. 526. 


that the day of the return of the writ of ſum- 
© mons was on Sunday, the 13th of May, 1750, 
* on which ſaid 13th of May, Edward Swann, 
the vouchee in the common recovery, died.” 


Two queitions aroſe on this caſe. 
Firſt, Whether the judgment could relate to 


the efloin day of the term, or to any day prior 
to the 13th of May, the eſſoin day of the re- 


turn? Secondly, Whether, by law, a valid 


judgment could poſſibly be given on the day of 
the return, being Sunday ? 


Lord Mansfield delivered the reſolution of the 
court, That the recovery was bad, becauſe no 
judgment could, in this caſe, be ſuppoſed to be 
given before the death of the vouchee.— That 
this judgment could not relate to the firſt day of 
the term, becauſe it could not be given before 


the return of the writ of ſummons, which ap- | 


pears, by the record, to be in the term.—That it 
could relate only to the eſſoin day of the writ of 
ſummons, 


Cc 
nc 


i Common Recoverſes. 


ſummons, which was upon Sunday; and as the 


courts do not ſit on a Sunday, judgment could 
not poſſibly have been given until the Monday, 


when the vouchee was dead. 
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From this judgment a writ of error was brought 6 Brown 133. 


in the Houſe of Lords. 


It was argued, in favour of the recovery, that 
Edward Swann, the younger, being alive on the 


day he was called to appear, and having appear- 


ed by attorney on the return day of the writ of 
ſummons to warranty, to which day the judg- 
ment in the common pleas muſt neceſſarily relate, 
he muſt have been alive when the judgment was 
given, and the recovery mult therefore be good. 


The above poſition follows, from the reaſon 
and authorities of legal relations of judgments, 
viz, that the term being conſidered in law as one 
day, judgments in general relate to, or in law 
are ſuppoſed to be given, and receive a conſtruc- 
tion, as if they had been given on the firſt day 
of the term, and that is the eſſoin day. But, in 
particular caſes, where the term by the proceed- 
Ings in it ſuffer a diviſion (as in the preſent caſe 
by the ſummons to the warranty), the judgment 
relates to the eſſoin day of that return, on which 
day it is admitted by the record, that Edward 
Swann, the younger, was alive, it is objected, 
that the eſſoin day was Sunday, on which day the 
court never fits, and. ſo cannot be ſuppoſed to 
55 have 
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. Common Recoveries. 
| | 


have given judgment on that day, or that the 
judgment here given can relate to that day: To 


which it is anſwered, that the authorities in the 
books are many and uniform, that the judg- 
ments, given in term time, all bear relation to 
the eſſoin day, whether a feſtival or not. 


On the other ſide, it was contended, that this 
recovery was erroneous. Firſt, Becauſe a com- 
mon recovery, though now become a uſual mode 
of conveyance, mult be neceſſarily attended with 
all the ceremonies and ſolemnities of an actual 
ſuit at law; and if thoſe are wanting, the con- 
veyance by recovery is as defective as a will de- 


viſing lands, to which there are only two ſub- 
ſcribing witneſſes. Secondly, Becauſe, as a com- 


mon recovery purſues the form of a real action, 
it is of abſolute neceſſity that the vouchee, againſt 


whom the judgment is obtained, ſhould be living 
on the day when ſuch judgment is given by the 


court, otherwiſe ſuch judgment is erroneous. 
T hirdly, Becauſe though in all caſes the judg- 
ment ſhall relate as far back as can be permitted, 
by the facts appearing upon the record, yet no 
fAitious relation ſhall preſume what is in itſelf 
impoſſible. And in the preſent caſe, the writ of 
ſommons being returnable on Sunday, the 1 3th 
of May, the judgment in che recovery was not 
and could not be given, until Monday, the 14th 
of May; for though many nominal return days 
of writs were very antiently fixed upon Sundays, 


yet, both by law and practice, courts of juſtice | 


canuot 


Common Recoveries. 


cannot now fit upon a Sunday; but the bulineſs 
appointed for that day is, and always muſt be, 
diſpatched on the Monday immediately fol- 
lowing : As, therefore, the vouchee died on 
Sunday the 13th, the day preceding the judg- 
ment—the judgment was given againſt a per- 
ſon not in eſſe, and conſequently was totally er- 
roneous. 9 


Council having been fully heard in this 


cauſe, the following queſtion was put to the 
judges: Whether the recovery was good 
or erroneous, the return day of the writ 


« of ſummons being on Sunday, the 13th of 


* May, on which day Edward Swann, the 
« younger, died?“ 


The Lord Chief Baron of the court of exche- 


guer, having conferred with the reſt of the 
judges preſent, delivered their unanimous opi- 
nion, that the recovery was erroneous; where- 
upon the judgment of the court of king's bench 
was affirmed, | 
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I Wil, Rep. A judgment in a recovery, not executed, has 


55+ no manner of operation, nor does it alter the 
Sir W. Jones, 
10. nature of the eſtate. and, as almoſt all common 
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CHAPTER, VI. 


Or EXECUTION. 


FT E R the demandant has obtained 
A judgment in a common recovery againſt 
the tenant, and the tenant againſt the vouchee, 
Ac. the court awards a writ of habere facias 
ſeiſinam to the ſheriff of the county where the 
lands lie, directing him to put the recoveror in 
poſſeſſion of the lands which he has recovered, 
And when this writ is returned, the recovery is 
complete and executed. | 


The ah of ſeifin ſhould bear tefie the 4th 
day incluſive after the return of the writ of en- 
try; or laſt writ of ſummons, when the vouchee 
comes in by ſummons; and there ſhould be fif- 
teen days between the teſte and the return of the 
writ of ſeiſin. 


recoveries are now ſuffered to uſes; no ſeiſin is 


in the recoverors, and of conſequence no uſe 1s 
railed, 


Common Vecoverles. 


raiſed, until the execution of the recovery; for, 
until then, the land does not paſs. | 


If a perſon ſuffers a common recovery, and 
dies before the recovery is executed, the reco- 
veror may ſue execution againft his heirs, 


If a common recovery be ſuffered of lands 
which are let out on leaſes for years, the reco- 
verors have not the reverſion preſently by the 
judgment, but it muſt be executed by writ, 
entry, or ag | 


By the ſtatute 7 Heu. VIII. cap. 4. all reco- 
verors in common recoveries are allowed the 
fame remedies againſt leſſees for lives and years, 
by diſtreſs, avowry, and action of debt, for rents 
and ſervices, which become due after the reco- 
very, as the perſons againſt whom the recovery 
was had were entitled: to. . 


* ; . 


17 a writ of execution be not found in a ſpe- 
cial We it cannot be eee by the court. 


Thus, i in eas: the jury found a cit 
verdict, that Henry the Seventh granted the ma- 
nor of Wither flach to Thomas, Earl of Derby, to 
hold to him and the heirs male of his body, 
that Thomas, Earl of Derby, grandſon to the ſaid 
Thomas, ſuffered a recovery of the ſaid manor, 
and afterwards entered into the ſaid manor, and 
was ſciſed thereof ; but no writ of execution or 
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Shelley's 
caſe. 
1 Rep. 93. 


1 Rep. 94. b. 
Idem. 106. b. 


Witham v. 
Lewis. 

i Wilt, Rep. 
48. 


4 Brown, 304. 
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entry of the recoverors appeared upon the ſpe- 
cial verdict in which this recovery was found; 
and the court of king*s bench was of opinion, that 
as execution was not found, it could not be 
preſumed, and. therefore that the recovery was 
not good. 


A writ of error was brought in tne Houſe of 
Lords; and it was argued, that this judgment 
was erroneous, and that a writ of execution, 


though not expreſsly found, ought to have 


been preſumed, for the following reaſons : Firſt, 
From the exemplification of the recovery itſelf, 
as found; its antiquity of above 220 years; 
its being entered upon the rolls; the dignity and 
quality of the parties to it, and a freſh entry of 
Earl Thomas, expreſsly found to have been 
made after ſuch recovery, - Secondly. From che 
impoſſibility of any other proof of actual execu- 
tion; as it was well known, that amongſt the 
rolls of the recoveries of that and the preceding 
reigns, the award of the writ of execution is not 
entered or indorſed upon one in twenty of them, 
as has been uſual of late years; and upon ſearch 
in the proper offices, where the writs of execu- 
tion of recoveries ſuffered, / in thoſe early times, 
ought to be filed, not one of ſuch antient writs 
1s to be met with. Thirdly, Becauſe, had any 
objection been made at the time of trial to the 
recovery, on this account, the court would, and 
ought to have directed the jury to find the exe- 


the 


cution of it, from the exemplification itſelf, and 


Common Recoveries, 

the poſſeſſion of the defendant and his anceſtors; 
agreeable to it.— And if fo, it is difficult to 
give a reaſon why the courts of law, ſhould not 
draw the ſame legal concluſions, and make the 
like legal "implication. from facts themlelves, 
which they would direct a jury upon their oaths 
to do. f Fourthly, From the fatal conſequences 
which might attend this judgment; for if this 
doctrine ſhould be eſtabliſhed, that the judges 
ought not to preſume execution at this diſtance 
of time, it might ſhake the titles of great part 
of the property of this kingdom, which proba- 
bly may depend on the validity of antient reco- 
veries, ſuffered before the fat. 34 Hen. VIII.— 
For, if a jury ſhould think proper to inſiſt upon 
evidence to ſupport ſuch antient recoveries, 
which, for the reaſons above, appears impoſ- 
ſible to be laid before them, as no attaint, or 
other remedy againſt them would lie in ſuch 
caſe, all property might be ſubjected to an ar- 
bitrary, and perhaps corrupt determination of 
a jury, without any redreſs whatever. 


On the other ſide it was contended, that the 
judgment of the king's bench ſhould be affirmed, 
becauſe it did not appear that any-writ of ſeiſin 
was ever awarded upon the common recovery, 
ſuffered by Earl Thomas, or that the ſame was 
ever carried into execution, by writ of ſeiſin or 
otherwiſe; for, until a writ of ſeiſin is awarded, 
executed, and returned, (all which muſt appear 
upon record, and cannat be preſumed) it 1s not 
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a perfect recovery, and operates nothing; and 
no new eſtate is gained to the recoveror, nor 
any uſe raiſed thereby, nor is the former eſtate 
altered or changed. And it was ſo determined 
upon a queſtion on this very recovery, ſo long 
ago as in the reign of King James I.— And, as 


in the preſent caſe, no new eſtate was gained to 


the recoveror, no new uſe raiſed, nor the old 
eſtate changed or altered by this recovery, Earl 
Thomas ſtill continued tenant in tail, 


After hearing council in this cauſe, the fol- 


lowing queſtions were propoſed by the houſe to 
the judges : 


Firſt, Whether ſufficient matter was found, 
in the ſpecial verdict, whereupon the common 


recovery of 5 Hen. VIII. can be adjudged, or 


taken to be a complete valid recovery ?—And, 
ſecondly, If not, whether, by law, a venire fa- 


cias de novo ought to be awarded in this caſe ? 


The Lord Chief Juſtice of the common pleas 
delivered the unanimous opinion of the 
judges, that there was not ſufficient matter 
found in the ſaid ſpecial verdict, and that a 
venire facias de novo ought not to be awarded. 


Whereupon the judgment of the King's bench 


was affirmed. 


There are many exemplifications of reco- 


.veries ſuffered between the commencement of 
* : 


0 , the 


of 
he 


Common Recoveries: 


the reign of Queen Anne and that of Geo. II. 


whereof no entries upon the rolls in the treaſury 
of the common pleas, nor any writ of entry, 
ſummons, or ſeiſin, can be found. 


Mr. Pigot having, 1 the courſe of his prac- 
tice, diſcovered repeated inſtances oſ this neg- 
le&, procured the following ſtatute to be paſ- 
ſed, in order to prevent the inconveniencies 
which might ariſe to purchaſers from an omiſ- 
ſion of this kind. 


14 Geo. II. c. 20. F. 4. ** Whereas by the 
« default or negle& of perſons employed in 
« ſuffering common recoveries, it has hap- 
* pened, and may happen, that ſuch recoveries 
* are not entered on record, whereby purchaſors 
c for a valuable conſideration may be defeated 


of their juſt rights: for remedy thereof, be 


e jt further enacted by the authority aforeſaid, 

« That where any perſon or perſons hath or have 
* purchaſed, or ſhall purchaſe for a valuable 
% conſideration, any eſtate or eſtates, in lands, 
* tenements,or hereditaments, whereof a recovery 
« or recoveries is, are, or were neceſſary to be 
« ſuffered, in order to complete the title, ſuch 
© perſon and perſons, and all claiming under 
him, her, or them, having been in poſſeſſion 


ce of the purchaſed eſtate or eſtates from the 


<* time of ſuch purchaſe, ſhall and may, after 
" the end of twenty years from the time of 
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6 ſuch purchaſe, produce in evidence the deed 


* or deeds, making a tenant to the writ' of 
« writz:of entry, or other writs for ſuffering 


© common recovery, or common recoveries, 
* and declaring the uſes of a recovery, or reco- 
© yeries, and the deed or deeds ſo produced (the 
execution thereof being duly proved) ſhall, 
© in all courts of law and equity, be deemed 
* and taken as a good and ſufficient evidence 
for ſuch purchaſer and: purchaſers, and thoſe 
e claiming under him, her, or them, that ſuch 
* recovery or recoveries was or were duly 
<« ſuffered, and perfected, according to the 
<« purport of ſuch deed or deeds, in caſe no 
record can be found of ſuch recovery or re- 
coveries, or the ſame ſhould appear not to 
be regularly entered on record: Provided 
always, that the perſon or perſons making 
* ſuch deed; or deeds as aforeſaid, and de- 


ce claring the uſes of a common recovery, or 
* recoveries, had a ſufficient eſtate and power 


„ to make a tenant to ſuch writ or writs 
* as aforeſaid, and to fuer ſuch common 
by recovery or recoveries.” 
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Common recovery having, from its origin, = 
been merely conſidered as a common 
aſſurance, or conveyance, by which lands were 
transferred from one perfon to another, and the „ 
default and admiſſion of judgment by the tenant 
and vouchee, being as much their voluntary act 
as if chey had conveyed the land by feoffment 
and. livery, or any other act in pais, it was ow 
determined that none but thoſe. whom the law 
enables, in other inſtances, to diſpoſe of their 
property, and who are of full age and ſufficient 
underſtanding, have power to ſuffer a common 
recovery. 


A married woman may join her huſband in ſuf- Married auo- 
fering a common recovery, which will bind her as e 
fully as a fine; and for the ſame reaſon, and of * 

Whenever huſband and wife appear in the court of Eare v. Snow. 


: „ Plowd. 504. 
H 3 common 10 Rep. 43. a. 


— — — „  a<£ 
- >>. x ooo — 
d# -- — — — — 


+ 27 — 
r py 
— 


* - 
_ 
þ po o . 


— 2 EC bi EE PPE 


—_— ————— —— 


. _.. NG . 

E - c—q—- EZ 
's PIG 2 rm — 
een 


— — — — — 
— => - 
- 932 4 + 


I 
— — ＋ 1 12 
55 


—— 
— 
4 
„ 


— 
— 
mY 


- 


* 
= W 
. = 
Do — — 
1 _— 8 
— * Mb 7 1 * 4 & 
— — 
a> — 
18 ; 
a 


Infants. 


10 Rep. 45: a 


Cro. Eliz. 
323. 
Hopton V. 
Johns. 

5 Mod. 210. 
4 Lev. 142+ 


Common Recoverſes. 


common pleas to ſuffer a common recovery, the 
wife is always privately examined as to her con- 
ſent. 


In enumerating the perſons who are diſabled 
from ſuffering a common recovery, I ſhall begin 
with thoſe whoſe diſability ariſes from the rules 
of the common law, and then proceed to thoſe 
whoſe diſabilities are created by particular acts of 
parliament, 


The King cannot ſuffer a common recovery, 
for if he does, he muſt either be tenant or 
vouchee, and in both caſes the demandant muſt 
count againſt him, and judgment muſt be given 
agajaſt him, which the law does not allow, 


Infants are not capable of ſuffering common 


« recoveries, on account of their want of under- 


ſtanding ; although if an infant is permitted to 
ſuffer a common recovery in perſon, he muſt 
(as in the caſe of a fine) reverſe it during his mi- 
nority, which muſt be tried by inſpection of the 
Judges, otherwiſe the recovery will bind him for 
ever afterwards, But if an infant ſuffers a com- 


-mon recoyery, in which he appears by attorney, 


he may reverſe it at any time after he has at- 
tained his full age, as it may be tried by a jury, 
whether he was an infant, or not, when he ap- 
pointed an attorney? The reaſon is, becauſe an 
infant is not preſumed to have ſufficient under- 
ſtanding to chooſe a proper perſon as his attot- 

= - 5 ne 


1 


common recovery. But it was ſtill in the diſ- 
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ney, and the law will not put it in his power to Vide Godb. 
hurt himſelf; beſides, if he be deceived, he can 161. 

: k Bridge, 69. 
have no remedy againſt his attorney. 


Thus, where a writ of error was brought to $tokesv.Oli- 
reverſe a common recovery, becauſe one of the er, 
5 Mod. 209. 
vouchees was a feme covert, and under age, and 
appeared by attorney—it was determined, that 
the recovery ſhould be reverſed, although the 


woman had attained her full age, becauſe it 


might be tried by a jury, whether the warrant 
of attorney was made by a perſon under age, or 
not. 


It was formerly doubted, whether a common 10 Rer. 43. 
recovery bound an infant who appeared by his 
guardian; and the practice therefore was, when 
an infant intended to ſuffer a common recovery, 
that the infant, and his guardian, ſhould petition 
the king to grant letters under the privy ſeal, 
to the Judges of the court of common pleas, di- 
reting them to permit ſuch infant to ſuffer a 
Blount's caſe. 
cretion of the judges to permit the infant to Hobart, 196. 
ſuffer it, or not, according to the circum- wacks rhe i 
ſtances of his caſe ; and if the judges, upon exa- 1 Vern. 461. 
mination, found it neceſſary, or that it would be __ ag 
advantageous to the infant, that he ſhould ſuffer Salk. 567. 
a common recovery, they then admitted perſons 
of known integrity and fortune to appear as 


guardians for the infant, and to ſuffer a recovery 


for him in open court. 


Hai But, 
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Earlof New- But, notwithſtanding all theſe precautions, a 
port v. Sir N. e. . 2 8 
Mildmay. J<covery ſuffered in this manner might be re- 
Cro. Car, verſed by writ of error. 

1 Id. R 

1 Kaym. . . . 
113. , Theſe recoveries by privy ſeal are now diſ- 


uſed, and. private acts of parliament are univer- 
ſally ſubſtituted in their ſtead. 


If an infant is permitted to ſuffer a common 
3 Burr. 1804. | br p 
Perkins, 12, recovery, he mult make a tenant to the præcipe 
by feofiment, and give livery of ſeiſin in per- 
ſon, by which means the feoffment is only void- 
able; whereas, if the infant appointed an at- 
torney to give livery of ſeiſin for him, the feoff- 
ment would then be abſolutely void. 


An infant truſtee may join in a common reco- 
very, in conſequence of the ſtatute 7 Ann. 


ch. 19. 
Ex parte | Thus, where a perſon, who was a truſtee, 
Johnſon. deviſed all his eſtate to his fon, then an infant, 


3 Ark. 559. in tail with remainders over, a petition was 


preferred, that the infant, to whom the truſt 
eſtate was deviſed, might be ordered to convey 
by recovery, purſuant to the 7 Ann. cb. 19. 


Lord Hardwicke, at firſt, thought there muſt 
be an application for a privy ſeal; but the act 
being general—*< that the infant ſhall convey 
lands as the court by order ſhall direct,“ his 
| Lordſhip 


Common Recoveries, 195 q 
Lordſhip made an order that the infant ſhould len edgy | 
convey. by a common recovery. 1 Vos. x 1 
1P. Wms. "x 
nay , 4 & ' 536. 1 1 
Icliots, lunatics, and, in en all perſons Idiots, &c. 104 '| 
he are conſidered in law as being non compos jt i 
mentis, are diſabled from ſuffering. a recovery, as 1 1 
well as from levying a fine; tho? if an idiot or lu- 9 | 
natic does ſuffer a common recovery, neither he hy 1 
nor his heirs can ever avoid it, for the ſame rea- Mt; 
ſon that an idiot or lunatic cannot avoid a fine. j 14 
By the common law, a recovery ſuffered by Tenant for Al ; 
a tenant for life, was a forfeiture of his eſtate; life. 11 | 
it alſo operated as à diſcontinuance, and took Pelham's 1 [ | 
away the entry of the perſon in reyerſion. But _ 1 [2 | | 
this laſt circumſtance being juſtly conſidered as 1 5 
2 grievance, the fat. 32 Hen. VIII. c. 31. de- | fi 
cared, that all common recoveries ſuffered by Fat | 
tenants for life, without the conſent of the per- 11nt. 362. a, 11 
ſons in temainder or reverſion, ſhould be totally | bf | x 
void. | ' a . Witt 4 


This act was evaded in ſeveral inſtances, which 
made it neceſſary for the legiſlature to paſs an- 
other act for remedying the ſame grievance. 


—U—ä öñ ä — OS 
22 a * 1 
- . tm — e — x wo koÞbrseicwtc 9g »*» a+ horns apt. 
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6 4 . P_ | : a 38 
By the fat. 14 Eliz. c. S. reciting, that ſeve- 19 
veral tenants in tail after poſſibility, and other i 1 | 
tenants for life or lives, had ſuffered common by a | 
recoveries to the prejudice of thoſe in remainder it 7 
or reverſion, it was enacted, © That all ſuch re- 4:48 
40 ; . ; 110 
:: Coveries had or proſecuted by covin againſt 14 08 
by 1 5 - p g 1 
; * 19 
| Ti 4118 
(41 | 
[2:98 
1471408 
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te any ſuch particular tenant, or againſt any 
* other, with voucher over of ſuch particular 
* tenant, ſhould, as againſt all perſons in re- 
* mainder or reverſion, be utterly void and of 
4c no effect. Provided, that this act ſhould not 
4 extend to recoveries by good title, nor to re- 
* coveries by aſſent and agreement of the per- 
& ſons in remainder or reverſion, ſo that ſuch 
« aſſent appeared of record in any of her Ma- 
« jeſty's courts. And it was thereby further 
« enacted, that the fat, 32 Hen. VIII. c. 31; 
| ſhould be repealed, * 


| Although this ſtatute effectually prevents 2 
recovery, ſuffered by a tenant for life, from pre- 
Jjudicing the perſons in remainder or reverſion, 
yet a recovery, ſuffered by a tenant for life, is 
ſtill a forfeiture, even though the recovery be 
_ afterwards reverſed by writ of error. 


Wir reſpect to the tat. 11 Hen. 7. c. 20. 
by which women, ſeiſed of jointures or eſtates 
tail of the gift of their huſbands ; and the fat. 
32 Hen. VIII. c. 28, by which huſbands ſeiſed 
jure uxoris are prohibited from ſuffering reco- 
veries—the reader will find them fully ſtated, 
and an account of the ſeveral cafes which have 
ariſen upon them, in the Eſſay on Fines. 
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CHAPTER VII. 


Of what Things aConuon Recovery 
may be ſuffered, 


things, whereof a writ of covenant may 
be brought, for the purpoſe of levying a fine; 
as, of an honour, barony, caſtle, meſſuage, cur- 
tilage, land, meadow, paſture, underwood, war- 
ren, rectory, furze, heath, moor, &c. And, in 
general, a common recoyery may be ſuffered of 
any thing whereof a writ of entry ſur diſſeiſi io, or 
any other writ of entry will lie, 


q Common recovery may be ſuffered of all 


% 


A common recovery may alſo be ſuffered of Vin. Ab. tit. 
every kind of eccleſiaſtical or ſpiritual profits; Recoveries. 


e e | 68.3 
as of rectories, portions, penſions and tithes. Vide32 Hen. 
8. c. 7 © 


It was determined in Dormer's caſe, that a Ante, p. 16. 
common recovery might be ſuffered of an ad- 
vowſon in groſs, upon a writ of entry; it is, Pigot, 97. 
however, ſaid, that the proper writ on which a 
recovery of an advowſon in groſs ought to be 


luffered, is a writ of right of adyowſon. 


A com- 
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Bayley v. the 


Oxford. 
2 Will. 116. 
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Dormer's 


Carter, 52. 


1 Atkyns, 
47+, 


caſe, ante, 16. 


1 Inſt. 60. a. 


Common Recoveries. 


A common recovery may be ſuffered of an 
advowſon in groſs, and a ſmall quantity of land 
on a writ of entry ſur 4 Jin. 


Thus, where the validity pf a common reco. 


Univerſity of very, which had been ſuffered of an advowſon in 


groſs, and one acre of land, upon a writ of entry 


ſur diſſeifin, was queſtioned as to the advowſon, 


Upon ſearching. for precedents, ſixtecn were 
found, where recoveries of advowſons in groſs, 
and a little land, had been ſuffered upon writs 


of entry fur aifſeifin and no caſe was found 


where ſuch a recovery was ever held bad. The 
court refuſed to hear any argument againſt the 


recovery, but faid, that if this was res integra, 


perhaps it might not be right, yet, quod ſieri non 
debuit fatjum valet; and gave JAE that 
the OY Was good. 


A common recovery may be ſuffered of a rent- 
charge iſſuing out of lands. 


A common recovery cannot be ſuffered of a 
copyhold eſtate in the court of common 'pleas, be- 
cauſe copy holds being conſidered in law only 
as tenantcies at will, ſecundum conſuetudinem n. 
nerii, are, from their nature, only impleadabl 
in the court of the manor to which they belong; 


It was for a long time a very doubtful point, 
whether copyholds could be intailed within 
1 Inſt, 60, a. the ſtatute de donis conditionalibus z Sir Edward 
Cokt 
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Cote was of opinion, that copyholds were not 


7 within the ſtatute de donis conditionalibus, and 
_ therefore could not be intailed, unleſs ſuch in- 
tail was conformable to the cuſtom of the manor. 
But if the cuſtom of the manor warranted ſuch 
wi eſtates, and a remainder had been limited over 
_ enjoyed, or plaints in the nature of a for- 
air „don in the deſcender had been brought in the 
* court of the manor, and land ſo intailed by 
1 copy recovered thereby, then the cuſtom, co- 
roly, operating with the ſtatute, would make it an 
* eſtate tail. 
Jund 
The But notwithſtanding the authority of Sir Ed- 
t the ward Coke, it is now fully ſettled, that copy- 
era, hold eſtates may be intailed; and in moſt manors 
in there are modes eſtabliſhed, by cuſtom, of bar- 
that ring ſuch intails by the tenant or purchaſor's 
committing a forfeiture. And in thoſe manors, 
where there is no cuſtom of this ſort, the uſual 
rent- way to bar an intail is thus: the tenant in tail 
of the copy hold ſurrenders it to another perſon, 
to make him tenant to the præcipe; and then 
| of a plaint, in the nature of a writ of entry 
16, be. in the paſt, is brought againſt him, in conſe- 


onhy Wl quence of which he vouches the tenant in tail, 
m na-. who vouches over the common vouchee, and 


adable Wi then the recoveror ſurrenders to the uſe of the 
elong. enant in tail, and his heirs. 

point, It . are cuſtomary FR en hoc paſs 
within by ſurrender in a borough court, a recovery 


in the common pleas of ſuch lands may be good. 
With 


Edward 
Cokt 


8 Rep. 8. b. 


V ide Carr. v. 
Singer. 
2 Vel. 603. 


Eylet v. 
Lane. 

Cro. Eliz. 
380. 

Vide Moor, 


637. 


Oliver V. 
Taylor. 
1 Ack. 474. 


Common Recoveries. 


With reſpect to what is farther to be found in 
the books relating to the things of which a com- 


mon recovery may be ſuffered, and the names 
and deſcriptions ſufficient to comprehend them, 
the reader is deſired to conſult the Eſſay on 


CHAPTER IX. 


Of the Amendment of Genen 
RECOVERIES. 


"NOMMON Recoveries being judicial pro- 
4 ceedings, muſt be carried on according 
to the eſtabliſhed forms and ſolemnities of a 
ſuit at law; but however, as they are ſuffered 
with the conſent of all the parties, and conli- 


dered as common aſſurances, they have always 


Chapman v. 
Bacon. 
Pigat 170. 


been conſtrued in the moſt favourable manner, 
and therefore the court of common pleas has, in 
many inſtances, allowed them to be amended. 


Thus when an evident miſtake has been made 
in the names or deſcriptions of the parties, the 
court has allowed it to be amended. 


A common recovery was agreed to be fuf- 
fered, wherein Fobn Chapman and Richard Elin 
were to be demandants, and by the miſtake d 

a clerk, the writ of entry was ſued out in tht 
name 


Common Recoveries. | 111 


name of John Chepman and Joby Elon 3, the te- 
covery was allowed to be amended. 


A warrant of attorney was given, in order Pigot 170. 
to ſuffer a common recovery, by William Rey- 
nolds, and Heſter his wife; the Serjeant who 
took the warrant of attorney certified the ſame 
to be given by William Reynolds and Margaret 
his wife, and the mitiimus and tranſcript were 1 
made of a warrant given by Margaret, and the AN 


II 


recovery was entered accordingly, but it was 7 | 5 q 

allowed to be amended. Wil 

ON | 1 
A common recovery was ſuffered wy R. cal. Thurban v. v1 

low and Ux*, without mentioning the name of the Fan. | 14 | 

pro- wife, and it was allowed to be amended. | . I | 
wh _ 
40 A recovery was allowed to be amended by Mayre el i 1 
Fered changing the words Ann, the wife of Henry Good- Black. . Vf ö 
— win, to Elizabeth, in conformity to a fine and 1 


deed to lead the uſes. | Wil 


. r rr 8 
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In the ſame manner, where a miſtake has been 
made in the deſcription of the eſtates intended 


to be comprehended in a recovery, it has been 
allowed to be amended, 


— 


A common recovery was agreed to be ſuf- Skinner v. 
fered of lands in Alpbampten and Magna Hermny, Laud. 
in the county of Eſſex; but by miſtake the ſame Eigot 44 
was ſuffered of lands in Alpbampton and La- 
narſb, and it was ordered to be amended. 


A com- 


112 


Whitwell v. 
Maſters. 
Pigot 172. 


Common Betovetles. 


A common recovery was agreed to be ſuffered 
of lands in New Church, Levington, and Merſtan; 
but New Church was totally omitted. Upon 


examining; the deed, to lead the uſes, it was or. 


dered to be amended. - 


Brooke v. 
Biddolph. 
Pigot 172. 


Henzel v. 
Lodge. 

2 Black. 747. 
Vide Dean v. 
Coward Com. 
R. 386. 
Watſon v. 
Cox. | 
2Black. 1065. 


Acton v. 
Baldwin. 


2 Black. 874. 


A common recovery was ai to be ſuffered 
of two meſſuages and one garden in London; but 


being only ſuffered of one meſſuage, it was al- 


lowed to be amended. 


The deed to lead the uſes of a recovery men- 


| tioned, All the vouchee's lands in Aldenbam, 


or elſewhere, in the county of Kent, in the 
« occupation of Robert Goddard. Robert Gad. 
dard rented one entire farm of the vouchee (all 
ſworn to be intended to pals by the recovery) 
being principally in the pariſn of Aldenbam, but 
part thereof lay in the pariſh of Merſbam, which 
was not known to the parties when the recovery 
was ſuffered ; the court allowed the recovery to 
be amended, by inſerting the word Merſbam. 


No amendment, however, will be allowed, 
where a recovery, as it ſtands, has lands of the 
vouchee to operate upon. 


Thus, where a motion was made, to amend 
a tecovery, by ſtriking out the city of Litchfelt, 
and inſerting the county of Stafford, with other 
conſequential amendments,” whereſoever -the 


names of the county and ſheriff occurred, and 
allo 
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alſo by inſerting Longden (the name of a vill) 
after Anall, another vill named in the reco- 


very. 


The court obſerved, that it was a groſs miſ- 
take in the attorney concerned, in ſuing out only 


one recovery inſtead of two, and that they would 


willingly give the parties all the aſſiſtance they 
legally could, to effectuate their evident intent; 


but it was beyond their power. In the caſes of 


amendments which had been cited, the party 
had no eſtate in the vill or county ſtruck out; 
therefore, quoad hoc, the recovery had no opera- 
tion; but the preſent application was to annull 
a valid recovery in the city of Litchfield, which 
had operated upon lands therein for near forty 
years, and to ſubſtitute in its ſtead a recovery 


in the county of Stafford. The motion was re- 
fuſed. 


CHAP- 
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Of the Operation of a-Common 
RECOVERV, in barring Eſtates 


Tail, Remainders, and Rever- 


ſions. 


1 E variety of inconveniencies which 

were produced by the ſtatute de 'donis, 
and the impoſbbility of obtaining a parliamen- 
tary repeal of it, haye been ſtated in the firſt 
Chapter of this Eſſay. 


Theſe circumſtances induced the judges to 
adopt every poſſible means of evading and in- 
validating its effect; but the progreſs was gra- 
dual, and it was a long time before! it was com- 
pletely effected. 


The firſt rule which the judges adopted on 
this ſubject was, that the ifſue in tail could not 
avoid the alienation of his anceſtor, provided 
the iſſue was left a recompence in value by his 
anceſtor, for the eſtate tail which he had 
alienated. Fa 


. 


3 Thus 


} 4 
Rats 
eſtat 
teco 
tall, 

It 
ciple 
good 
Ed 
alien 
and 
the it 
tail, 
bim: 
tail o 


is, 


not 
ded 
his 
had 


"hus 


good bar to the iſſue in tail. 
Edward Coke obſerves, that if a tenant in tail, 
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Thus it was determined very ſoon after the 10Rep. 37. b. 


ſtatute de donis, that if a tenant in tail loſt his 
eſtate tail, and recovered over in value, ſuch 


tecovery in value was a good bar to the eſtaie 
tail, becauſe the iſſue was not e 


It was alſo determined upon the than prin- Litt. 9. 712. 
ciple, that a lineal warranty, with aſſets, was a Idem. 749. 


aliened with warranty, leaving aſſets to deſcend, 


and the iſſue in tail aliened the aſſets and died, 
the iſſue of that iſſue ſhould recover the eſtate 
tail, becauſe the lineal warranty deſcended to 
him without aſſets, which ſhews that the iſſue in 
tail could not be barred, unleſs he had a full 
. recompence in value. 


The rule that the iſſue in tail could not avoid 
the alienation of his anceſtor, provided he had 
a recompence in value, was ſtill farther extended, 


by.a.deciion, of the judges, in 44 Edward III. 


by, which it was determined, that if tenant in 


| tail granted a rent charge, in conſideration of a 


releaſe of right, to a perſon who had a prior 


right to the eſtate, ſuch a grart ſhould bind the 
1Jue in tail, becauſe it was made for his benefir, 


and the eſtate tail deſcended to him as a recum- 


pence for the grant. 


However, Sir 11Inft. 393. b. 
10 Rep. 37. b. 


Oc⸗avian 


Thus, where a perſon brought a replevin for Lumbard's 


taking his cattle, the defendant avowed, for that 21 F 
44 Edw. 3. 
I 2 one Year bock 21. 
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Common Recoveries. 


one Nicholas was ſeiſed in tail of the manor of 
B. and had iſſue Jobs and Joan; Nicholas died, 
Jobn being then in Ireland; Joan, the daughter, 
entered, and died ſeiſed, leaving iſſue a ſon, 


named Nicholas, who entered; Job, the ſon, 


having returned from Ireland, ſued for the land, 
but agreed to releaſe all his right to the eſtate 
tail to his nephew Nicholas, in conſideration of 
a grant from Nicholas of 'a rent of 201. a year, 
with power of diſtreſs, This rent being after- 


. wards in arrear, a diſtreſs and avowery were 
made on the land charged, ' which was then in 


the poſſeſſion of the iſſue of Nicholas. The 


court was of opinion, that as Nicholas, who waz 
tenant in tail, granted this rent in conſideration 


of a releaſe of right from Jobn, who was really 
intitled to this eſtate tail; the grant was good, 
and ſufficient to bind his iſſue in tail, becauſe 


the eſtate tail deſcended to them as a recom- 


pence for this rent. 


| In the preceding modes of barring eſtates tail 


it may be obſerved, that the recompence in va- 
| hue, which deſcended to the iſſue in tail, was a 


real and bona fide recompence. But in 12 Edu. 
IV. a cafe aroſe, in which the judges carried 


this principle to a much greater length, and de- 


termined, that a nominal and fictitious recom- 
pence, deſcending to the iſſue in tail, ſhould be 
an effectual bar not only to the iſſue in tail, but 


alſo to all perſons in remainder or reverſion and 
| I | 4 AS 
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as the validity of recoveries depends even at this 


day on the authority and principles laid down 
in that caſe, it will be proper to ſtate it at full 
length. 


7. B. being ſeiſed in fee of the lands in queſ- 


tion, gave them to one Villiam Smitb, to hold 
to him and the heirs of his body, by force of 
which he was ſeiſed. William Smith died, leaving 
Humphrey, his eldeſt fon, on whom thoſe lands 
deſcended, who entered, and was ſeiſed per formam 
doni. Humphrey enfeoffed one Tregos of the ſaid 


447 


Taltarum's 


caſe, 12 Ed. 4. 


Vear book, 


4. 19. 
Vide13Ed. 1. 
No. 1. 


Bro. 


5. 1. 
Ab. tit. 


Recovery in 


value, 19. 


lands in fee, who rendered them to the ſaid Hum- 


phrey and Jane his wife, and to the heirs of their 


two bodies; remainder in fee to the ſaid Hum- 


phrey, by force of which they were ſciſed. Some 
time afterwards Jane died, on which Humphrey 
became ſole ſeiſed of the ſaid lands in tail; and 


being thus ſeiſed, one Tallarum brought a writ 


of right againſt Humphrey, and counted of his 
poſſeſſion againſt him. . Humphrey made defence, 


and vouched to warranty one R. King, who en- 


tered into the warranty, and joined the mile on 
the mere tight; afterwards R. King, the vouchee, 
made default, and departed in contempt of the 
court; in conſequence of which, final judgment 


was given, that the demandant, Taltarum, ſhould 


recover the lands in queſtion againſt Humphrey, 
and that Humphrey ſhould recover lands of equal 
value againſt R. King, the vouchee; Humphrey 
ifterwards died without leaving heirs of his 


13 body, 
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Common Recoveries: 


body, and the queſtion was, Whether Richard, 
the brother of Hum brey, who was heir in tail to 
thoſe lands, ſhould be. barred by this recovery ? 


It was determined by all the judges, that the 
eſtate tail was not barred by this recovery, be- 
cauſe the tenant in tail was not ſeiſed of the 
eſtate tail at the time of the recovery, but of 
another eſtate; and as the recovery in value 
goes according to the eſtate whereof the tenant 
was ſeiſed at the time of the recovery, and not 
in recompence of the eſtate he had not, the 
iſſue in tail could have no recompence in this 
caſe, and therefore was not barred by the re- 


covery. 


It is obſervable, that this caſe was conducted 
with a good deal of art; for at firſt ſight the 
deciſion ſeems to be againſt the validity of 2 
common recovery, in barring eſtates tail, but 
from the arguments of the judges it appeared 
they were all of opinion, that if the tenant in 
tail had been actually ſeiſed of the eſtate tail at 
the time of the recovery, the recompence in 
value would then have deſcended in licu of the 
eſtate tail, and therefore the iſſue in tail would 
have been barred, 


All the writers in out law have dated the #ra 
of common recoveries from this deciſion, altho 
the preceding caſes ſhew, that ſo early as the 
r6jgn of Edward III. the judges were — 

wel 
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well inclined to give tenants in tail every aſſiſt- 08 
ance for enabling them to unfetter their eſtates. 


It is evident from this caſe, that the reaſon 41 
on which the judges grounded their original de- ER 
termination, that a common recovery was 2 

good bar to an eſtate tail, was, becauſe the iſſue — 1 
in tail had a recompence in value, either real or 1 
fictitious, for the eſtate tail which was reco- * 
vered; but as ſeveral caſes aroſe, in which the N 
recompence in value could not poſſibly extend 
to all the eſtates which were barred, the judges | 
have at different times exerted their ingenuity 1 
in inventing other reaſons to ſupport the validity 
of common recoveries. | 
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Thus in the caſe of Hudſon v. Benſon, in 2 Lev. 29. 
Mich. 23 Car. II. Lord Chief Juſtice Hale is Freem. 363. 


——_ — 


12 14 

, reported to have ſaid: The recompence of the 141 ö 

It value is the reaſon of the bar by common re- bt | 

q * coveries, as to the iſſue in tail; but not the 1 | 

in * reaſon why it bars, as to him, in reverſion or I; i 

at e remainder. But the reaſon in this caſe is, be- ll 
e cauſe the recoveror, in ſuppoſition of law, is ix | 

jn of the eſtate tail, and that in judgment of WT 

% law has ſtill continuance; as at common law, 1 1 

* the donee, poſt prolem ſuſcitatam, might have 1 

aliened and barred the donor; and a com- 1 i 

* mon recovery is, as it were, a conveyance ex- 1, | 

* cepted out of the ſtatute de donis, and the re- 1 

e coveror is in of the eſtate which the donee / 1" 

had; but the iſſue in tail is barred to claim it, i it 
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Common Recoveries, 


Vide 1 Str, in reſpect e of a lane recompence * the 
: ec recovery.” 


It is extremely clear, from what has been pre- 
miſed, that the effect and validity of common 
recoveries carnot be ſupported by any. of the 
maxims or principles of the common law, but 
that they are a fis juris, adopted for the pur- 
poſe of deſtroying that ſpecies of perpetuity 
which was created by the ſtatute de donis; and 
the numerous advantages which aroſe from the 
deciſion of the court, in 12 Edward IV. was a 
ſufficient juſtification of it (a). Beſides, com- 
Law of forfeit, mon recoveries have now continued ſo long, and 


83. their utility is ſo fully underſtood, that the de- 
. * Rep. termination of the judges, in Tallarum's caſe, ſo 


1 Burr. 115. far from being conſidered as an unwarrantable 
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(a) Lord Chief Juſtice Willes, in delivering the opinion 
of all the judges, in the caſe of Martin v. Strachan, ſaid, 
| „% We think common recoveries are common aſſurances 

| ** with the conſent of the parties, and are not to be com- 
«« pared to a judgment or proceeding in any other real 

ö « action; iſt, becauſe now, by long cuſtom and uſage, they 

| « are become common aſſurances ; 2d, becauſe they are 
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«« ſuffered by conſent of the parties, and a remainder can 
te be barred upon na other principle hut this, that a com- 
mon recovery is a common aſſurance. Mr. Pigot, who 
1 „was as able a conveyancer as any man of the profeſſion, 
1 | «*« has confounded himſelf, and every body elſe who reads 

ce his book, by endeavouring to give reaſons for and ex- 
plain common recoveries. I only ſay this to ſhew, that 
*« when men attempt to give reaſons for common reco- 
*« yeries they run into abſurdities, and the whole of what 
** they ſay is unintelligible j jargon, and learned nonſenſe,” 
1 #il/on, R. 7 Ze 
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ſtretch of their authority, muſt on the contrary 
be acknowledged to have been a meaſure of 
great public utility, and from which this country 
has derived infinite advantage. 

But whatever were the reaſons on which the 
yalidiry of common recoveries was originally 
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common re- 
covery is a good 
bar to an eſtate 


founded, it may now be laid down as a certain zail. 


maxim, or rule of law, which has prevailed for 
many centuries, that a common recovery. is a 
common aſſurance, whereby all tenants in tail 
are enabled, by purſuing the proper form of 
this aſſurance, to bar their eſtates tail: And in 
Mary Portingtonis cale, 11 Fac. I. it was deter- 
mined by all the judges, that judgment given 
againſt tenant in tail, with voucher, and recom- 
pence in value, would bind the eſtate rail, not- 
withſtanding the ſtatute de donis conditionalibus, 
whether the recovery was upon good title, or 
not, and that the judgment given in ſuch a caſe, 
for the tenant in tail to have in value, would 
bind the eſtate tail, although no recompence 
was had (5). 


A cam- 


(5) The following paſſage ſhews how ſtrongly the judges 
have always ſupported common recoveries ; * At the par- 
'f lament held in the reign of the late Queen Elizabeth, in 


** the great caſe betwixt T. Vernon and Sir Edvard Herbert, 


„which was argued by learned counſel before the lords in 
*« parliament, there Hoopd, an utter barriſter of counſel 
with Vernon (who was barred by a common recovery) 
* raſhly, and with great ill will, inveighed againft common 
e recoveries, not knowing the reaſon and foundation of 

4 © them, 


10 Rep. 37. be 
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Common-Recoveries. 


A common recovery is a good bar to the iſfue 
in tail, although the tenant in tail dies before 
the recovery is executed. 


Shelley's caſe, Thus where a tenant in tail ſuffered a com- 

1 Rep. 93. mon recovery, and died on the ſame day, be- 

1 Init. 361. b. | N 

Dyer, 35. pl. fore the court had awarded a writ of habere fa- 

28. cias ſeiſinam; and it being doubted whether exe- 
cution might be ſued againſt the iſſue in tail, 
the majority of all the judges were of opinion, 
that execution might be ſued againſt the iſſue 
in tail; for the right of the eſtate tail was bound 
by the judgment given againſt the tenant in tail, 
and the judgment over to recover in value, be- 
cauſe common recoveries were common al- 
ſurances of land. | | 


1 Rep. 135. b. If a tenant in tail is diffcifed, and releaſes to 


Idem, 136. a. 10: | Me Chin | 
Lin. 8. 649. the diſſciſor, the eſtate tail is in abeyance; yet 


the tenant in tail may ſtill ſuffer a common re- 
covery, which will bar the eſtate tail, the re- 
mainders, and reverſion, 


Barton v. Le- If tenant in tail levies a fine with proclama- 


8 tions, and afterwards ſuffers a common reco- 
Cro. Eliz. | | 
388. N 
2 Rolls ab. « them, who was with great gravity and ſome ſharpneſs 
394 © reproved by Sir James Dyer, then chief juſtice of the 
e common pleas, Who faid, he was not worthy to be of the 
e profeſſion of the law Who durſt ſpeak againſt common 
«© recoveries, which were the finews of aſſurances of in- 
0 ee and founded upon great reaſon and autho- 
0 - 1 6 to Rep. 40. &. 


very, 


Common Recoveries. 


very, although the eſtate tail was deſtroyed by 
the fine, yet ſtill the recovery will bar the re- 
mainders and reverſion depending on the eſtate 
55 At . 
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The reaſon uſually given for this determina- 
tion is, that when the tenant in tail is vouched, 
and comes in upon the voucher, he comes in 
of all the eſtates which were ever in him; and 
as the eſtate tail was once in him, it is therefore 
barred. Roll, in his abridgment of this caſe, 
ſays the reaſon of the determination is, becauſe a 
common recovery is a common aſſurance. 
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It has alſo been ſaid, that the tenant in tail, 
after levying a fine with proclamations, has ſtill 
a ſcintilla juris in him, which enables him to 
bar the remainders. 


In caſe a tenant in tail levies a fine, and then 
dies, leaving iſſue, it ſeems to be a doubtful 
point, whether ſuch iſſue, hy beipg vouched in 
a common recovery, can bar the remainders and 
reverſion depending on the eſtate tail. No caſe 
of this kind has, I believe, ever been judicially 
determined; but it is highly probable, that if 
à caſe of this nature aroſe, the judges would de- 
termine, that the remainders depending on ſuch 


Ton an eſtate might be barred by a common reco- 
f in⸗ very, in which the iſſue in tail was vouched; 
utho- for otherwiſe ſuch remainders and reverſion muſt 

continue to ſubſiſt, as a future eſtate or intereſt, 
very, = to 
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Roll's Ab. 


394: 


Godb. 218. 
1 Keb. zo. 


398. 


* 73. 
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to take effect in poſſeſſion upon the remote event 
of a general failure of iſſue of the tenant in tail, 
incapable of being barred or deſtroyed by any 
means whatſoever. This would be a perpetuity 
to a greater degree than what is allowed by our 
law, or ſhould be permitted in any commercial 
country. 


It may alſo be obſerved, that if a tenant in 
tail, after levying a fine, has till in him a ſcin- 
zilla juris ſufficient to enable him to ſuffer a 
common recovery, that ſcintilla juris deſcends 
on his death to the iſſue in tail, and therefore 
they are as well enabled to ſuffer a common re- 
covery as their anceſtor was. 


It has been determined, that if a tenant in tail 
be attainted of treaſon, and afterwards ſuffers a 
common recovery, it will not deſtroy the re- 
mainder or reverſion, becauſe a perſon attainted 
is not capable of taking any thing but for the 
benefit of the King, and conſequently the re- 
compence in value muſt go to the King; ſo that 
the perſon in remainder can have no benefit 
from it, and therefore is not barred; beſides, 


recoveries being common aſſurances, the reco- 


very of a perſon attainted muſt be void in the 


ſame manner as any other conveyance of his 


would have been. 


Mr. Pigot, however, ſeems to think, that there 


is ſuch a ſcintilla juris in the tenant in tail, after 
an 


Common Recoveries: 


"an attainder, that by a common recovery he 
may bar his iſſue, the remainders, and rever- 


ſion; for if the King ſhould pardon the party, 
and reſtore the land, he might bar the intatl, 
although the attainder remained in force. 


An erroneous recovery ſuffered by a tenant 


in tail will bar his iſſue as long as it continues in 
force. 0 


If a tenant in tail covenants to ſtand ſeiſed to 
the uſe of himſelf for life, with remainder to his 


ſon in tail, and afterwards ſuffers a common re- 


covery, with ſingle voucher, to other uſes in fee, 
the recovery is good; for where a tenant in 


tail covenants. to ſtand ſeiſed to the uſe of him- 


ſelf for life, remainder to his iſſue in tail, it is 
abſolutely void, and does not alter the eſtate. 


By the ſtatute 14 Eliz. ch. 8. which has been 


ſtated in a former chapter, all recoveries ſuffered 
by tenants for life, are declared void; but there 
is a proviſo in that act, declaring that it ſhould 
not extend to recoveries where the præcipe is 
brought againſt the tenant for life, and the per- 
ſon next in remainder in tail is vouched ; for in 
ſuch caſe the recovery is good. 


Thus, where A. being tenant for life, with re- 
mainder to her ſon in tail, a precipe was brought 
againſt A. who vouched her ſon, who vouched 
over the common vouchee, by which means a 
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1 Inſt. 349. b. 
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10 Rep. 38. a. 


Machill v. 
Clerk. 

Com. Rep. 
119. | 
Salkeld, 619, 
Rep. temp. 
Holt, 615. 
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Jenning's 
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10 Rep. 43. 
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common xecovery, was. ſuffered. , All the judges 
were of opinion, that the recovery was good, 
and. not within the ſtatute. of 14 Eliz. c. 8. and 


that; the eſtate tail, and the een aer 
 verſion,,.were well barred. N 


But if a præcipe be brought againſt the tenant 

for life and the remainder, man jointly, and they 

vouch over, ſuch a recovery has been deter- 
mined to be no bar to the eſtate tail. 


Leech v. Cole. Thus, where a perſon was tenant for life, with 
ba - mT, remainder to his eldeſt ſon in tail, and a præcipe 
2 Rolls Ab. Was brought againſt the father. and ſon yointly, 
+8 11. hö youched over the common vouchee. It 
was held. by three judges againſt one, thati the 

eſtate tail of the ſon was not barred, by the reco- 

very ; for the lands recovered in value muſt. go 

in the ſame manner in which the eſtate that was 

loſt would have gone; whereas, in the preſent 

cãſe, there beiug a joint præcipe brought againſt 

the tenant for life and the perſon. in remainder, 

they muſt be ſuppoſed to be joint tenants, and 

the judgment muſt be accordingly; chat as the 

reaſon why a recovery bars an eſtate tail, is on 

account of the recovery in value, and as it can- 

not be averred that the lands recovered in. value 

ſhall go in any other manner than that which 1s 

ſtated in the record, it follows, that the iſſue in 


tail can have no recompence. 


j * 
. - Mr 


. 


Common Recoveries. 


man would venture to ſuffer a recovery in this 
manner, yet that if a queſtion of this kind was 
now agitated, theſe diſtinctions would not be ſo 
eaſily admitted of, ſince the courts of law adopt 
every mode of ſupporting common recoveries, 
as aſſurances commonly uſed for the conveyance 
of eſtates. And in the caſe of Page and Hay- 
ward, the judges ſeem to have been of opinion, 
that a recovery of this kind would bar an eſtate 
tail. 


In that caſe, a tenant in tail and the perſon in 
remainder joined in making a tenant to the præ- 
cipe, who vouched them jointly, and they in 


the ſame manner vouched over the common 


vouchee. 


It was objected, that as the voucher was joint 


the recovery in value muſt be joint, and ſo the 
tenant in tail and the perſon in remainder muſt 
recover moieties in value; whereas the whole 
was recovered againſt the tenant in tail, and 


conſequently to bind the iſſue he ought to re- 
cover in value the whole, ſo that the recovery 
in value not being proportionable to che loſs, it 


was void. 


But it was unanimouſly determined, that th: 8 
recovery was a good bar to the eſtate tail. 


Where 
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Mr. Pigot obſerves, that theſe teaſuns ſavour Recoveries, 
of a-wonderful ſubtility, and that although no 37. 


2 Salk. 570. 


Page v. Hay- 


Pigot, 176. 
2 Salk. 570. 
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Common Retovettes, 

Where two perſons are ſeiſed as joint tenant 
for life, with a remainder in tail to one of them, 
the perſon who has the remainder in tail may 
ſuffer a common recovery, which will bar his 


moiety of the eſtate for life, and alſo a moiety 
of his eſtate tail, for a recovery ſevers the join- 


ture. 


Thus, where a gift was made to Lionel Nor- 
ris and Ann Milles, of the manor of M. to hold 
to the ſaid Lionel and Ann, and to the heirs of 
the body of the ſaid Lionel, remainder over. A 
writ of entry was brought againſt the ſaid Lionel, 
who vouched over the common vouchee, and 
judgment was given, and execution had, ac- 
cording to the uſual form of common reco- 


veries. 


It was unanimouſly reſolved, that although 
Ann Milles was jointly ſeiſed with the ſaid Lionel 
for her life, ſo that as well Lionel as the vouchee 
might have abated the writ, yet when the 
vouchee, without demand of any lien, entered 
generally into the warranty, and thereby ad- 
mitted the writ good, and Lionel recovered in 
value againſt the vouchee, who entered accord- 
ing to the eſtate of the perſon who vouched; 
therefore, as to one moiety, the recovery was a 
good bar to the eſtate tail, and to the remainder 


over, becauſe the jointure was ſevered. But as 


to the other moiety, whereof Ann Milles was 


tenant for life, the recovery was no bar either 
5 


Common Recoveries. 
to the eſtate tail which Lionel had expectant on 


the eſtate for life of Ann Milles, or to the re- 


mainder, becauſe for this moiety Lionel was not 
tenant to the præcipe. 


Hudband and wife being conſideted in law as 
one perſon, if an eſtate be limited to them and 
the heirs of their bodies, or to them and their 
heirs, they do nat take by moieties, but are 
ſeiſed of one entire eſtate, and the huſband 
alone takes nothing; not the whole eſtate, be- 
cauſe the wife has a joint eſtate with him in poſ- 
ſeſſion; nar an undivided moiety of the eſtate, 
becauſe there are no moieties between huſband 
and wife; ſo that if the huſband alone ſuffers a 
recovery of an eſtate of this kind, it will be no 
bar either to a moiety or to the whole, 


Thus, where lands were rendered by fine to 
huſband and wife for life, and to the heirs of 
the body of the huſband. A precipe was brought 
againſt the huſband, who ſuffered: a common 
recovery with voucher over of the common 
vouchee, the wife being then alive. 


It was reſolved, that this recovery, ſuffered 


by the huſband only, ſhould not bind the re- 
mainders, becauſe there are no moieties between 
huſband and wife, and the huſband had no 
power to ſever the joint tenancy, or to diſpoſe 
of the land, during the life of the wife, he not 
being ſciſed by ores of the intail; and although 

K the 


Litt. S. 291, 
IInſt. 187. a. 
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Clithero v. 
Franklin. 


2 Salk. 568. 


1 Inſt. 187, a. 


{ 


Common-Recoveries. 


the huſband ſurvived the wife, yet that was not 
material, becaule the law conſidered the caſe as 
it was at the time of the recovery. 


So where it was found that the grandfather 
covenanted to ſtand ſeiſed to the uſe of - himſelf 
and his wife for their lives, with remainder to 
the heirs male of the ſaid grandfather on the 
body of his ſaid wiſe begotten, remainder over; 
the grandfather ſuffered a common recovery and 
died, his wife having ſurvived him. To ſup- 
port this recovery it was contended, that the 
caſe of Owen v. Morgan was not law; for if ba- 
ron and feme had an intirety, then each had the 
whole, and therefore: the baron might make a 
good tenant to the præcipe for the whole. Pen- 
berton contra, That caſe was never quęſtioned; 


the wife's eſtate hinders the intail from executing 


in the baron; ſo that it is only a kind of con- 
tingent eſtate after the death of the wife; and 
the eſtate tail cannot be tacked to the eſtate for 
life of the huſband, during the life of the wife, 
becauſe during her life there. is an intervening 
eſtate; it was therefore adjudged, that the re- 
covery was void. | 


It ſhould be obſerved, that although where 
an eſtate is given to huſband and wife, they do 
not take by moieties, yet if an eſtate be given 
to a man and a woman for life, in tail or in fee, 
they then take by moieties. And even if they 
| 4! | ſhould 


Common Vetovertes. 


ſhould afterwards marry, they will continue to 
hold by moieties after their marriage. 


/ 
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If there be a tenant in tail as long av a par- 1 Mod. 111. 


ticular tree ſhall ſtand, à common nen will 
bar it, a ene 


; 1 " 


A common recovery may be fuffered with a Of recoveries 


angle, double, or treble voucher; and if a re- 


with fingle 


and dou ble 


covery is ſuffered without any voucher, as if . 


judgment is given upon default, confeſſion, or 
nient dedire of the tenant, it does not bind the 
iſſue in tail, becauſe they have no recompence, 
and are not eſtopped by their father's judgment, 
as they claim paramount the eſtoppel per formam 
doni, and therefore ey may porn ſuch re- 
covery. l 


A recovery with ſingle voucher, that is, 
where the præcipe is brought againſt the tenant 
in tail himſelf, who immediately vouches over 
the common vouchee, is a good bar to the 
eſtate whereof the tenant in tail is in poſſeſſion 
at the time of the recovery; but is no bar to 
any other eſtate. | N 


A recovery with double voucher, that is, Vide Moor, 


3 the tenant in tail is vouched and vouches 


256. p 402. 
Bro. Recoy. 


over the common vouchee, is a good bar, not 19. zo. 


only to the eſtate whereof he is then in poſſeſ- 


ſion, but alſo to all other eſtates to which he 
K 2 has 


Common Becsberies. 


has any right, although ſuch eſtates be deveſted 
out of him and diſcontinned. 


A recovery with treble voucher is uſed to 
make a perpetual bar of the eſtate whereof the 
tenant to the præcipe was ſeiſed, and alſo of 
every eſtate of inheritance which has ever been 
in the firſt or ſecond vouchee, or their anceſtors; 
and alſo of all remainders and reverſions de- 
pending on thoſe eſtates, and all charges and 
incumbrances derived out of thoſe remainders 
and re verſions. 


The reaſon of the difference between a reco- 
very with ſingle and a recovery with double 
voucher, is, that in a recavery- with ſingle 
voucher, where the præcipe is brought againſt 
the tenant in tail who vouches over the common 
vouchee, if the tenant is not ſeiſed of the eſtate 
tail at the time, the iſſue in tail may, after the 
death of the anceſtor, plead nient tenant tempore 
brevis nec unquam paſtes, and by that means avoid 


the recovery; for the tenapt in tail not being 


ſeiſed of the eſtate tail at the time of the reco- 
very, the recompence in value can only go in 
lieu of the eſtate whereof he was then ſeiſed, 
and not in lieu of the eſtate tail; ſo that, as to 
the iſſue in tail, it only operates as a recovery 
on a falſe title which never bound them, becauſe 
they could have no recompence in value. But 


where the tenant in tail comes in upon the 


voucher 


Common Recoveries. 131 
voucher of the tenant to the pricipe, without 
demanding the lien; or counterpleading the 
warranty, he then comes in, in privity of all 
the eſtates he ever had, though the precedent 
eſtate, on which the voucher depends, is de- Pigot Recov. 
veſted, diſcontinued, and turned to a right, and 114. 


. 8 Rep. 60. 
the recompence in value, which he has or poſ- 1 634. 
ſibly may have, bars the iſſue. Owen, 130. 


If a tenant in tail be diſſeiſed. or diſcontinues 
the eſtate tail, by fine or feoffment, and takes 
back an eſtate to himſelf, in fee or in tail, and 
then ſuffers a common recovery with ſingle 
voucher, it will not bar the eſtate tail. 


Thus, in Tallarum's caſe, it was reſolved, Ante, p. 117. 
that the iſſue in tail was not barred by the re- 
covery of his anceſtor, becauſe the recovery was 
only with ſingle voucher, and the tenant in tail 
was not actually ſciſed of the eſtate tail at the 
time of the recovery. 


So where a woman, who was tenant for life, Peck v. 
married the remainder man in tail, and they 3 
joined in levying a fine ſur done grant and ren- 827. 5 
der, whereby the lands were rendered to the 
woman for life, with remainder to the huſband 
and his heirs; afterwards, the huſband and wife 
ſuffered a common recovery with ſingle voucher, 
to the uſe of the huſband and his hears. 


K 3 It 
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Freſhwater v. 
Rois. Yelv. 


51. 


Ante, p. 129. 


Common Recoveries. 


It was reſolved, that this recovery was no bar, 
becauſe the perſon who ſuffered the common 
recovery was not ſeiſed of the eſtate tail at the 
time, but of an eſtate in fee; which he had taken 
back by the fine; ſo that the recompence in 
value went to the new eſtate in fee, and hot to 
the old eſtate tail. 

In the ſame manner, where tenant in tail co- 
venanted to ſtand ſeiſed, to the ule of himſelf 
and his heirs, until the marriage of his fon, then 
to the uſe of himſelf for life, remainder to the 
uſe of his ſon and the heirs of his body, then 
ſuffered a common recovery with lingle voucher, 
and died without iſſue. 


It was adjudged, that the recovery did not 
bar the remainder. expeCtant on the eſtate tail, 
becauſe the covenant to ſtand ſciſed had changed 
the eſtate tail into an eſtate in fee; ſo that the 
perſon who ſuffered the recovery was not ſeiſed 
of the eſtate tail at the time. 


In the three preceding caſes, if the recoverics 
had been ſuffered with double voucher they 
would have been a good bar, becauſe, as the 
tenant in tail would then have come in upon the 
voucher, he would have been barred of all the 
eſtates and intereſts which were ever in him. 


We have before ſeen, that where an eſtate 1s 
given to huſband and wife as joint tenants, with 
a remainder 


der 


Common Vecoveries. 


a remainder.to the huſband. in tail, a recovery, 
ſuffered by the huſband alone, will not bar his 
remainder in tail, becauſe, there being no moie- 
ties between huſband and wife, the huſband is 
not ſeriſed of the eſtate tail during the life of his 
wiſe. | 


 -. 


But if, in a caſe of this kind, the huſband 
ſuffers a recovery with double voucher, it 
will be a good bar of the huſband's eſtate tail, 
becauſe when he comes in as vouchee he comes 
in of all the cſtates which are in him, 


Thus, where A. and his wife were ſeiſed of 
the manor of B, to them and the heirs male of 
the body of the ſaid 4. 


The huſband levied a fine, and a writ of entry 
was brought againſt the cognizee of the fine, 


who vouched the huſband, and he vouched over 


the common vouchee, and judgment was given 
in the uſual manner. 


 Thequeſtion was, Whether the remainder was 


well barred by this recovery, the wife not being 


vouched? And it was reſolved, that the reco- 
very ſhould bar the remainder ; for although 
the huſband alone was vouched, and not his 
wife, who had a joint eſtate with him, yet the 
huſband coming in as vouchee, the recovery 
barred all the eſtates which were ever in him. 


„ So 


135 


Cuppledike' 


caſe. 


3 Rep. 5. 


1 Common Recoveries. 
Firrilliam's || So where A. was ſeiſed of a manor to him 
Cs. 32, and his wife, and to the heirs male of the body 


of the huſband. A. bargained and ſold the ma- 
nor to a ſtranger, who ſuffered a common reco- 

very, in which A. was youched, who vouched 
over the common vouchee. It was adjudged, 
that although A. alone was vouched, and not 
his wife, yet that the eſtate tail was barred, for 
the reaſons given in the laſt caſe. 


Hallet v. In the ſame manner, where A. who was ſeiſed 
Saunders. in fee of the lands in queſtion, upon the mar- 
* at. riage of his ſon D. covenanted to ſtand ſeiſed, 

to the uſe of himſelf for life, remainder to the 


546. 


ſaid D. and his wife, and the heirs male of their 
bodies, remainder to D. and the heirs male of 
his body, with ſeveral remainders over. A. died, 
and D. ſuffered a common recovery with double 
voucher, in which he alone was vouched, and 
vouched over the common vouchee; the wife 
died, and afterwards D. died without iſſue. 


It was agreed : iſt, That this ſettlement being 
made before marriage, when the huſband and 


wife took by moieties, and not by intireties, the 


huſband had an abſolute power over his own 
moiety, and therefore, as to the huſband's 
moiety, the recovery was a good bar; in which 
this caſe differs from that of Otben v. Morgan, 
where the ſettlement being made after the mar- 


riage, the huſband and wife took by intireties : 


2dly, That this recovery was no bar to the 
3 moiety 
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Common Recoverfes. [ 
. moiety of the wife, becauſe ſhe was not vouched: | 9 
3dly, That the eſtate tail, which was limited to | 1 
D. and his wife, and the heirs male of their li 
4 bodies, being determined, the remainder to D. . 
d in tail male general, and all the other remainders 14 
depending thereon, were abſolutely barred by 1 
t the recovery; for when D. was vouched, and | 
Fi vouched over, he came in of all the eſtates he 90 
had, and conſequently the remainder in tail 14 
male to himſelf, and all the remainders depend- | | 
d ing on it, were well barred, a A 
ho | ' 9 4 
d, A common recovery duly ſuffered is not only Z#: of reco- * 
1e a good bar to an eſtate tail, but is alſo a bar to ris o_ | 
ir all remainders and reverſions depending on the ger; and re- 
of eſtate tail, of which a common recovery is ſuf- Ver fions- | 
d, fered, and to all charges and incumbrances | 
le created by the perſons in remainder and rever- 1 
1d ſion, yl 
ife | {| 
Thus, where William Capel, being tenant in Capel's caſe, N 
tail, remainder in tail to Richard Capel, Richard * * ö 
ng Capel granted a rent- charge of 501. per annum to | 1 
nd his ſon; afterwards William Capel levied a fine ö | ſt 
he of his eſtate tail to two perſons, againſt whom ; N 
wn a precipe was brought, who vouched Willian "10 
J's Capel, and he vouched over the common 1 
ch vouchee, by which means a recovery was ſuf- | 
an, fered of the lands. 
ar- £4 
3 William Capel died without iſſue, and the 
the queſtion was, Whether this rent-· charge, granted 


ety | by 


is * 
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Cholmley's 
caſo. 


2 Rep. 123. 


Hudſon v. 
Benſon & 
Baron. 

2 Lev. 28. 
Sir T. Raym. 
236. 
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by the remainder man, was barred by the re- 
cobery fi ww Ain 224 90 | 
is to tn evicd 20 nk 


1 4 


It was reſolved, by all the judges in the * 


ebequer chamber, that this rent-charge was well 
barred, and that 'a common recovery, duly ſuf- 
fered by a tenant in tail, ſhould not only bind 
the remaindter, and all leaſes, charges, and in- 
cumbrances, granted or made by the perſon in 
remainder, but alſo the reverſion, and all leaſes, 
charges, and incumbrances, granted or made by 
the perſon in reverſion; and that there was no 
difference between a reverſion and a remainder, 
expectant upon an eſtate tail, in that reſpect. 


So where A. was tenant in tail, remainder to 
B. in fee. B. granted his remainder to a ſtranger 
for life, with remainder to the Queen in fee 
upon condition. A. the tenant in tail, ſuffered 
a common recovery, and the queſtion was, Whe- 
ther the recovery barred the eſtate for lite, and 
the remainder upon condition to the Queen? 


It was reſolved, that the recovery not only 
barred the eſtate tail of 4. but alſo the eſtate 
for life in remainder, although the remainder in 
fee was in the Queen; for it was not within 


the protection of the 34th Hen. VIII. ch. 20. 


Rowland Morley being ſeiſed in fee, made a 


feoffment to the uſe of himſelf, and the heits 


male of his body, remainder in tail to ſeveral 
| otlier 
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other perſons, with a proviſo, that if Rowland, 
and Edward his fon, and Lady Elizabeth Morley, 
ſhould: happen to die, and there ſhould be no 
iſſue male of Rowland, that then Ann Morley 
ſhould have a rent- charge out of thoſe lands 
of 200 l. a year, until ſhe received the ſum of 
gvoakt 701: 0 01-iny ty ont | 


Edward Morley, the laſt iſſue male of Rowland 
Morley, made a leaſe for 1000 years, and after- 
wards levied a fine and ſuffered a recovery, and 
died without iſſue. The queſtion was, Whether 


the rent · charge of 2007. a year, limited to Ann . 


Morley, was barred by this recovery ? 


It was argued, that the rent-charge was only 

a contingent uſe, which was not in eſſe when 
the recovery was ſuffered; ſo that the recom- 
pence in value could never extend it, and there- 
fore, that it ought not to be barred. As to 
Capel's caſe, it was obſerved, that the rent was 
barred, becauſe it. iſſued out of the remainder in 
tail which was barred by the recovery. But it 
was reſolved, that the rent- charge was barred by 
the recovery, becauſe all the eſtates charged 
with the rent were barred; and that Capel's caſe 
ruled the preſent caſe; for in that caſe all the 
objections were made which aroſe in the preſent 
caſe, And Sir Matthew Hale obſerved, that about 
the gth Eliz. it was doubted, whether, if a re- 
mainder for years were limited after an eſtate 
tail, it could be barred by a recovery ſuffered of 
the 


139 


o 
8 — 9 


12 


4 


D — 


„ = oY ook wo cs ww OSS K oO VS ee ewe Sa 2 ͤ - o- — . a 


— — 


— 


— 


> — 


PF Os WI apr ger or mr ore ret ea or We 
a N 8 — —— — —— - 


22 re 2 
= = * s % Py b _— 


* * — 
- l — 
— — - — = TY 8 if 
— Se x ER 9 — - . 
* . -— 7 
1 "x » — - — 
- - 8 


GR i eee 


— Dr. 
< — 7 


4 av 9 5 


230 


Common Recoveries. 
the eſtate tail; becauſe the Jaſe for years being 
only a chaitel; no recompence in value could 
go to it; but that it was now: univerſally al- 


jowed, that ſuch a leaſe was barred by a re. 


3 Keb. 488. 


1 Mod, 111. 


1 Inſt. 22 3. b. 
1 Rep. 83. 

6 Rep. 40. 

9 Rep. 127. 
Cro. Jac. 696. 


covery. D A N 


Thus, if lands be limited to A. for life, re. 
mainder to his firſt and other ſons in tail, and 
for want of ſuch iſſue to triiſtees for geo years, 
the tenant in tail in poſſeſſion may bar this re- 
mainder for years by a common recovery. 


A gift was made in tail, determinable on the 
donor's payment of 1000/7; with a remainder 
over ; before the day of payment, the tenant in 
tail ſuffered a common recovery, and it was ad- 
judged, that the right of the donor to the 10001, 
and alſo the remainder over, were well barred. 


The power of ſuffering a common recovery 
is one of thoſe privileges which is ſo inſeparably 
annexed to an eſtate tail that it cannot be re- 
ſtrained by any condition, limitation, proviſo, 
or covenant whatſoever, 


But although a condition, that tenant in tail 
ſhall not ſuffer a common recovery, is void, yet 
it has been determined, that a covenant not to 
ſuffer a common recovery will bind the aſſets of 
the covenantor. 


Thus, 


Th 
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coven; 
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Thus, where a perſon, in conſideration of Collins v. 
marriage, ſettled lands upon himſelf for life, 12 ; 


1 remainder to his intended wife for life, remain- 104. 

e. der to the heirs of his body on his wife to be 8 Vern, 635. 
begotten, remainder to his own right heirs, and 
covenanted with the truſtees, that he would not 

e· ſuffer any recovery to bar the limitations in tho 

1d ſettlement. 

78, 

e- The huſband ſuffered a recovery of theſe 
lands, to the uſe of himſelf and his heirs. 

h The Chancellor was of opinion, that the co- 

ler venant did not bind the land ſo as to defeat the 

Hy recovery. But it being preſſed, that they might 

ad- be at liberty to ſue the executor, and recaver 

oh, out of the perſonal aſſets, an iſſue was direted 

d. to try what the wife and the iſſue of the mar- 
riage were damnified by this covenant. 

cry * | In. 
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Dower. 
Vide Stat. 
Weſtm. 2. 
c. 4. 

2 Inſt. 349. 


2 Rep. 74. a. 


Eare v. Snow. 


Plowd. 5 14. 


Dyer, 152. 
Cro. Eliz. 
670. 
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Of the Force and Effect of a Cou- 
MoN RE COVER, in barring 
other Eſtates and Intereſts. 


F huſband and wife] join in ſuffcring a com- 
mon recovery of any lands, whereof the 
huſband is ſeiſed in fee ſimple or fee tail, ſuch 
recovery will bar the wife of her dower out of 
thoſe lands, although ſhe can have no recom- 


pence in value, and the wife ſhall be ſuppoſed 


to have joined in ſuch recovery, for the ſole pur- 
poſe of barring herſelf of her dower. 


Thus, where a huſband was tenant in tail, and 
a recovery was had againſt him and his wife, 
who vouched over the common vouchee; it 
was determined, that although the wife had no 


eſtate in the lands, but only a chance of dower, 


in caſe ſhe ſurvived her huſband, yet that the 
recovery ſhould bar both the eſtate tail and the 
wife's right of dower, and that it ſhould be ſup- 
poſed the wife was named for no other purpoſe 
but to bar her of her dower, 
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recovery, in the ſame manner as if ſhe had 
joined him in levying a fine, and for the ſame 
reaſons. —_— 


A common recovery, ſuffered by a ceſtui que 


- truſt in tail, who is in poſſeſſion under the truſ- 


tees will, be ſufficient to bar all remainders 
and reve: fions depending on ſuch eſtate tail, al- 
though there be no legal tenant to the precipe. 


This doctrine is ſupported upon the principle, 
that a truſt being a creature of equity, any legal 
conveyance or aſſurance, by the ceſtui que truſt, 
is allowed to have the ſame effect and operation 
on the truſt eſtate, in a court of equity, as it 
would have had on the legal eſtate, if the rruſ- 
tees had joined; otherwiſe the truſtees, by re- 
fuling to concur, or by not being capable of 
executing their truſt, might prevent the tenant 
in tail from executing that power of diſpoſing 
of his eſtate, and barring the remainders and re- 
verſion depending on it, which the law has 
given him. And Mr. Pigot has obſerved, that 
the power of a ceſtui que truſt, to ſuffer a reco- 
very, may be derived from the' iſt Richard III. 

by which à fine, feoffment, or recovery, by a 
ceſtui que uſe, is declared to be valid without 
the concurrence of che e : 


If 


A woman may. alſo bar herſelf of her jointure | 
by joining her huſband in ſuffering a common 
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Caſ. temp. 
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2 Chan Ca. If there be a cefui que truſt for life, before the 

64. | Ceſtui que iruft in tail, ſo that, in caſe the legal 

eſtate had been conveyed according to the truſts, 

the tenant in tail could not bat the eſtate tail by 

| common recovery, there the ceftui que-iruft in 
tail cannot bar his eſtate tail by a recovery. 


z Atk. 578. If an eſtate be deviſed to truſtees and their 
heirs, in truſt, by the rents and profirs to pay 
debts, and afterwards in truſt for A. in tail; if 
A. fuffers a common recovery before the debts 
are paid, it will be void; ſo that a ceſtui que 
truſt cannot ſuffer a common recovery until the 

time when he has a right to call on the truſtee 

for a conveyance of the legal eſtate. 


Robinſon v. A remainder of a legal eſtate cannot be barred 
CR by the recovery of ceſtui que truſt; for all the 
Ark. +13» eſtates mult be trult eſtates. 


A rent. A rent granted in tail, with a remainder over, 
may. be barred by a common recovery. 


Smith v. Far- Thus, where a perſon deviſed a rent of 50/1. 
—_— ol per ann. to be iſſuing out of lands to his ſon and 
1 Lev. 144, his heirs; and if the ſaid ſon ſhould die without 
3 Sid. 285, heirs male of his body, then he deviſcd it over; 

the ſon ſuffered a recovery of this rent, and 


died without iſſue male. 


a 


Common Rerovetfes. 
Lord Chief Fuftice Bridęman; and all the othet 
judges, were of opinion, that the recovery was 
good, and the remainder well barred ; and this 


$ 
k judgment was affirmed in the c court of r 
1 bench. F N ,, 
But if a rent de novo be granted in tail with- 
je out any remainder over, and the tenant in tail 
ay ſuffers a recovery thereof, this recovery, though 
if it will turn the eſtate tail into a fee, yet the ſame 
* will paſs but a determinable fee, which muſt 
ue end on the death of the tenant in tail without 
he iſſue; for the grantor never agreed to charge 
bee the land any farther with the rent; and it would 
be a wrong to the terre-tenant, to burthen his 
eſtate — he rent for any longer time, 
red It ſhould however be obſerved, that if a gift 
the Tr 
n tail be made, rendering a rent, and the tenant 
in tail ſuffers a recovery, it will not bar the rent, 
which will {till remain as a collateral charge on 
yy the land diſtrainable of common right; for ſince 
the tenant in tail took the land ſubject to that 
charge by the original donation, the recoveror 
50h, who claims under him can only have the eſtate, 
and in the ſame manner as he who ſuffered the reco- 
out "oy had it. | 
ver; | 
and But i it 1s ebe that if there had bn a 


the rent, the condition would have been de- 
ſtroyed. 


condition of re- entry, on the non-payment of 


oy 


3 P. Wms, 
230. 


Cro. Eliz. 


792. 
2 Lev. 30. 


1 Mod. 109. 
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King v. 
Melling. 

2 Lev. 58. 
1 Vent. 225. 


Saville v. 
Blackett. 
1 P. Wms. 


177. 
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Where a perſon has a power appendant or in 
groſs, if he ſuffets a recovery of the lands to 


which the power relates, it will bar and deſtroy 


it, becauſe the lands are ſuppoſed to have been 
recovered by a right which is paramount to that 
of the perſon who created the power, and which 
therefore over-reaches it. 


Thus, where lands were deviſed to Bernard 
Melling for life, and after his death to the iſſue of 
his body by a ſecond wife (he having at the time 
of the deviſe another wife) and for default of 
ſuch iſſue, to Jobn Melling, provided that Ber- 
nard might ſettle a jointure on his ſecond wife. 


Bernard Melling entered on the death of the 
deviſor, and during the life of his firſt wife ſuf. 
fered a common recovery, to the uſe of himſelf 
and his heirs. 


It was agreed, in the excbeguer chamber, by 
all the judges 3 iſt, That Bernard Melling took 
an eſtate tail by the deviſe; and 2d, Fhat the 
power to make a jointure was deſtroyed by the 
recovery. | 

A fettlement was made of lands to the uſe of 
A. for 99 years, if he ſhould ſo long live, re- 
mainder to truſtees during the life of A. &c. 
remainder over, with a power to A. to charge 
the lands with divers ſums of money. 


A. the 


* AS 


Common Recoveries. 


'A. the truſtees, and the remainder man in 
tall, joined in ſuffering a common recovery, and 
declaring new uſcs thereof, viz. To the ule of 
A. tot life, with remainder over, 0 


Ir was determined, that the e joining of A. in 
making the new ſettlement, without reſerving a 
power to charge the premiſes with che ſaid mo- 
ney, had deſtroyed that power which 4 had of 


charging; for the contrary conſtruction would 


enable him to defeat his own grant. 


A common recovery, ſuffered by a tenant in 
tail, bars all collateral conditions which are to 
take place after the determination of ſuch eſtate 
tail; but does not bar thoſe conditions which 
run with the land. 


Thus, where Nicholas Searle deviſed to his 
niece, Mary Briant, and the heirs male of her 
body, upon condition and provided ſhe inter- 


Conditions 
collateral. 


Fearne, 306. 


Page v. Hay- 


married and had iſſue male by a perſon ſur- 
named Searle; and in default of both theſe con- 
ditions, he deviſed to Elixabetb Bryant in the 
ſame manner. Mary Bryant married one Cliff, 
and with him levied a fine, and ſuffered a reco- 
very of the lands in which ſhe and her huſband 
were vouched. It was adjudged by the whole 
court: iſt, That the eſtate deviſed to Mary was 
2 good eſtate in ſpecial tail; that is, to her and 
the heirs male of her body begotten by a Searle: 
0 n the words upon condition, Cr. though 

| L 2 5 3 


ward. 
Pigot Recov. 
176. 
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2 Lev. 28. 


Gulliver v. 
Shuckburg 
Aſhby. 


4 Burr. 1929. 
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expreſs words of condition ſnould be taken to be 
words of limitation: 3d, That the eſtate tail of 
Mary did not ceaſe by matrying a perſon whoſe 
name was not Searle, hecauſe ſhe might poſſibly 
ſurvive her firſt huſband, and afterwards marry 
a perſon of the name of Searle : 4th, That if the 
eſtate had been deviſed to Mary, and the heirs 
male of her body, by a Searle to be begotten, 
provided and upon condition, that if ſhe mar. 
ried any other perſon but a Searle, the eſtate 
ſhould go over, a common, recovery ſuffered 
before marriage would bar the eſtate tail and 
remainders; and the court took. a difference 
between a collateral condition and a condition 
that runs with the land; for if a donor reſerves 
a rent with a condition to re-enter, a recovery 
will not bar it; aliter, if the condition be to te- 
enter for non-payment of a ſum in groſs. 

So where lands were-deviſed to ſeveral per- 
ſons ſucceſſively in tail, and a clauſe, was in- 
ſerted by the teſtator, that, whenever the eſtates 
deviſed ſhould come to any of the perſons 
therein named, they ſhould take upon them the 
name of W. only. 


Thbe firſt perſon to whom the lands were de- 
viſed in tail ſuffered a common recovery of the 
eſtate tail, in which he was vouched and vouched 
over, and never took the name of V. the per- 
ſon who was next in remainder entered for 4 
breach of the proviſo, on account of the firl 

| ue deyilſce's 


deviſeeꝰs not having changed his name. It was 
agreed by the whole court, that if this proviſo 


were conſidered as a condition, it was collateral 


and ſubſequent, and was therefore well barred 
by er. | 


A common recovery bars al contingent re- 
mainders depending, on the eſtate whereof the 
recovery is ſuffered, becauſe the recovery de- 
ſtroys the particular eſtate on which the con- 
tingent remainders depend. 


PIR > _ —— 


Thus, where a perſon deviſed lands to his 
eldeſt ſon Thomas for life, and if he died with- 
out iſſue living at the time of his death, then 
he deviſed the lands to another ſon and his 
heirs ; but if Thomas had iſſue living at the time 
of his death, that then the fee ſhould remain to 
the right heirs of Thomas for ever. Thomas en- 
tered upon the death of his father, and ſuffered 


'a common recovery, and afterwards died with- 


out iſſue. 


It was reſolved, that Thomas was tenant for 
life, with a contingent remainder in fee to his 
right heirs, and that the contingent remainder 


was deſtroyed by the recovery. 


| The ſarne point was determined in the caſe of 


Ginn v. nn 


+ af: L Y 


. 


A com- 


Contingent re- 
mainders » 


Plunkett v, 
Holmes, 

I Lev. 11. 
Sir T.Raym, 
28. 


12. Wms. 


505. 
2 Brown, Is | 
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Writ of error. 
neous fine, will bar the iſſue in tail from bring. 


Barton v. 
Lever. 
Cro, Eliz. 
388. 


Operates as a 


Forfeiture 75 an 


eftate for ife. 
Pelham's 
caſe. 

1 Rep. 15. 


an erroneous recovery will bar a writ of error to 


Common Reroveries. 
A common recovery, ſuffered after an erro: 


ing a writ of error to reverſe the fine and even 


reverſe a fine until the recovery is reverſed, be. 


cauſe a common recovery with voucher bar fee 
every kind of right which the vouchee or his of . 
heirs can have to the land; but a void recovery tre! 
is no bar. | cos 
wh to 1 
cis 
— — — Ma 
ſon 
FT 7 . * 
CHAPTER Xl. 2 
| his 

Of ſome other Effects of a Common 
RECOVERY. # 
the 
Common recovery, ſuffered by a tenant C 
for life, operates as a forfeitute of his mal 
eſtate for life, in the ſame manner as if he had and 
levied a fine, or made a feoffment in fee. On t 
| ſeiſe 


Gives a new 
Hate. 


A common recovery operates as a new put- 
chaſe, and gives a new eſtate; ſo that if a te- 
nant in tail by purchaſe, under a marriage {et- 
tlement made by his anceſtor ex parte maternd, 

with the reverſion in fee by deſcent ex parte ms 


erna, ſuffets a common Recovery, to the uſe of 
himſel 


co 
a de 
nan 
dee 
the 
O 


MON 


tenant 
of his 
ne had 


pul- 
f a te- 
ige ſel⸗ 
ter na, 


uſe of 


Common Recoveries. 


himſelf in fee, he gains a new eſtate, which will 
deſcend to his heirs general ex parte paterna, 2 
"= ood rt is Ces tw: D ' 


Thus, where Jobn Tregonwell, being ſeed i in 
fee of the lands in queſtion, upon the marriage 
of Mary, bis eldeſt daughter, with Francis Lut- 
trell, by indenture, executed in the year 1680, 


covenanted to levy a fine, and ſuffer a recovery 


to the uſe of himſelf for life, remainder to Fran- 
cis Luttrell for life, remainder to his davghter 
Mary for life, remainder to the firſt and: other 
ſons of the ſaid Mary by the ſaid Francis Luttrell, 
remainder to the firſt and other ſons of the ſaid 
Mary by any other huſband, with remainder to 
his own right heirs 1 in tce. 


A fine was levied, and a recovery ſuffered, to 
the uſes of this indencure, 


On the death of Francis Luttrell without iſſue 
male, the ſaid Mary married Sir Facob Banks, 
and had iſſue by him a ſon named Jacob, who, 
on the death of his father and mother, became 
ſeiſed of an eſtate tail, in the ſaid premiſes, ex 
parte materna, and in the year 1725 ſuffered a 
common recovery in the uſual form, having, by 


a deed of bargain and ſale inrolled, made a te- 


nant to the præcipe, and declared by the ſame 
deed, that ſuch recovery ſnould be and enure to 
the uſe of himſelf and his heirs, and died with- 
out iſſue. pon the death of Jacob Banks, 
L 4  Fobu 
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Martin ex 
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gonwell v. 
Strachan. 


1 Stra. 1179. 
1 Will, R. 66. 
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Jobn Strachan entered into the lands in queſtion, 
as heir ex parte paterza, and Thomas Tregonwell 
brought an ejectment againſt him, claiming 
thoſe lands as heir to the ſaid Jacob Banks ex 
parte materna, The queſtion was, Whether this 
recovery did or did not operate as a new pur- 
chaſe, and thereby alter the deſcent? 

i The court | of king's bench were of opinion, 
that this. recovery altered the nature of the 
eſtate, and made it deſcendible to the heirs ex 
parte paterna. 

A writ of error was brought from this judg- 
ment in the houſe of lords, and on behalf of the 
plaintiff in error, who claimed ex parte materna, 
it was argued, that the rule of law is clear, that 
the eſtate of one dying ſeiſed by.deſcent ex parte 
materna, can deſcend to none but the heir ex 
parte materna, it being founded on natural 
juſtice, that an eſtate ſhould go to the blood and 
family from whence it came, where the owner 
himſelf has not thought fit to give it away from 
them ; That, this eſtate was originally the in- 
heritance of Jacob Banks's mother and her an- 
ceſtors; and therefoie, it there had been no in- 
terruption in the courſe of deſcent, ic muſt now 
deſcend to the plaintiff; That the only inter- 
ruptions inſiſted on were the ſettlement of 1680, 
and the recovery and deed of uſes in 1725. As 

to the former, it was only a temporary inter- 
ruption of the poſlcſhon by the particular or 
partial 


+ ® 


* 


Common Recoveries. 


partial eſtates carved out of the fee, the inherit- 
ance being ſtill left to deſcend ex parte materua; 
and whenever thoſe particular eſtates ſhould de- 
termine, whether, by the death of the parties, 
or by bar or extinguiſhment of them, the poſ- 
ſeſſion. would return to the old inheritance again: 
and as to the latter, the recovery and deed. of 
uſes only determined and barred the particular 


eſtates, and conſequently let the fee into poſſeſ- 
fion, in the ſame condition and quality as when 


in reverſion, and therefore could not alter the 
nature of the antient uſe, or the deſcendible 
quality of it: that this is clearly the cafe where 
a fine is levied by tenant in tail, who has the 
reverſion in fee in himſelf, it having been ſet- 
tled, that ſuch a fine extinguiſhes the eſtate tail, 
and lets the old reverſion into poſſeſſion z nor is 
there any material difference between a fine and 
recovery; for, ſo far as their reſpective powers 
reach, they are both uniyerſally held to be bars 


of the particular eſtares and conveyatices of their 
own inheritance in fee, 


It is objected, that a recovery not only bars 
the eſtate tail, but the remainders alſo. But 
that diſtinction is totally immaterial, becauſe it 
affects only the extent of the bar or extinguiſh- 
ment, not the manner in which thoſe inſtru— 
ments operate; it proves the recovery to be a 
bar or extinguiſhment of the eſtates tail, both 
in poſſeſſion and remainder, but does not prove 
it to be leſs a bar or extinguiſhment of either; 


and 
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and the bar or extinguiſhment of both, by che 
recovery, as much lets in the "reverſion in fee 
after both, as a bar or extinguiſhment, by fine 
of one, lets in the reverſion in fee dependant on 
that one only: That this diſtinction could not 
be applicable to the caſe of a recovery by tenant 
in tail, with an immediate reverſion in fee in 
himſelf; and it would be extremely difficult to 
maintain, that in ſuch a caſe the uſe would be 
the old one, and go ex parte materna; but that 
in the preſent caſe, it was a new one, only be- 
cauſe there was an intermediate remainder in 
tail, which was equally, and but equally, barred 
with the eſtate tail in poſſeſſion; or if that 
ſhould be admitted to be no material point of 
diſtinction, it would be as hard to maintain, 
that if tenant in tail, with reverſion in fee in 
himſelf, deſcending ex parte materna, bars the 
eſtate tail by a fine, the reſulting or declared 
uſe in fee to himſelf, would be the antient uſe, 
and go ex parte materna; but that if the ſame 
tenant in tail bars the ſame eſtate tail by a re- 
covery, the reſulting or declared uſe would be 
a new uſe, and go ex parte paterna : That it was 
apprehended no caſe could be cited to warrant 
this diſtinction; and if not, reaſon and equity 
pointed out that they ought both to have the 
ſame effect. 5 : 


It is alſo objected, that a recovery is the pro- 
per conveyance of a tenant in tail with remainder 
over, and therefore operates as a grant from 
8 him; 


Common Recoverſes. 
him; and that the recoveror comes in under 
him, in the per, as his grantee, and therefore as 
2 pu chaſ r. Bu this would be, to make the re- 
covery operate, not as a bar to the particular 
eſtates tail in poſſeſſion and remainder, which is 
the ſenſe and language of all the books, but as 
a bar to his own reverho1 in fee, which is ab- 
ſurd; nor indeed is a recovery, in any other 
ſenſe, a grant from the tenant in tail, than as it 
is a common aſſurance, by which he may bar 
thoſe particular eſtates, and acquire or convey 
the fee-fimple in poſſeſſion : but it is not leſs 
ſuch an acquiſition, if he gets it by barring the 
particular intermediate eſtates, and letting his 
on fee into poſſeſſion, than if it could be ſaid 
to be a grant of the eſtate tail itſelf to himſelf in 
fee. But whatever might be the caſe, where the 
eſtate tail in poſſeſſion, together with the re- 
mainder or reverſion in others, include the 
-whole inheritance, yet where the tenant in tail 
in ſſion has alſo the reverſion in fee, the 
recovery operates as a conveyance of the rever- 
ſion, and a bar to the intermediate eſtates. A 
recovery is not a ſort of conveyance more pro- 
per to bar remainders, than a fine is to bar an 
eltate tail alone; nor can the recoveror come 
more under the tenant in tail, or his eſtate, or 
de more properly a grantee from him of his 
eſtate tail, than the conuſee of a fine is under 
the conuſor; and yet, in this latter caſe, that no- 


tion clearly does not prevent the eſtate tail from 


Ic 


155 


- 
— Sr —2— ů —ů rr „ * — — mw = ? — 
— 1 2 4 * — > „ 7 s hos * 
— — — 1 3 _——_— ——— — 2 — —— 9 
— — 5 - - _ 
£4 


1 * * — * 
1 2 — — 0 — 9 — —— _—_ 7 — "I, 
' - N — 8 —— — ———— — — — — - + 1 - - 3 
— — , = Y a p * — R — 3 * my 2 2 . 
» > - — uproar nr * * * ». + — — —— — — a — — . — — * — 
- = — - — — — 2 —ũ— — | hn — - — — 
— — — . = 
— Pre 
— — = 
= 4 — 


—— — — 


—_— 


— 


156 


Common Recoveries. 


It is however further objected, that the eſtate 
tail is continued and enlatged by the recovery: 
but this is at beſt a very inaccurate manner of 


ſpeaking, if not unintelligible or abſurd, ſince 
an eſtate tail cannot continue longer than the 
iſſue per forma, doni; and a fee · ſimple cannot 
with any propriety be called an enlarged eſtate 


tail. The only reaſonable ſenſe of ſuch expreſ- 


ſions, is, that the tenant in tail, by exerciſing 


the power which the law has given him, of bar- 


ring the eſtates tail, has become poſſeſſed of the 


abſolute fee in poſſeſſion; but in this ſenſe it is 


| no otherwiſe an enlargement. of -his eſtate, | than 


a ſurrender, of tenant for life to the .remainder 


man in fee is an enlargement of the remainder 
man's eſtate, and is therefore more properly an 
enlargement of the fee - ſimple, by ſinking the 
particular eſtate, than an enlargement of the 


particular eſtate, which is abſolutely deſtroyed; 
nor does this manner of conſidering the reco- 


very in the leaſt. injure the abſoluteneſs of that 


power which the law gives the tenant in tail 


over the eſtate, becauſe he acquires as much 
this way as the other, with this advantageous 
circumſtance, that it keeps the eſtate in its na- 
tural channel, and prevents the act, done for 


one purpoſe only, from enuring to another which 
the party never thought of, and which, if he 


| had, he nk and nn would, have 


avoided. x 1 nth 


. # 2 
4 4s | An 
„„ 3 
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Common Vecoveries. 


In ſupport of the judgment it was contended, 


that Jacob Banks being tenant in tail, under the 
ſettlement. of 1680, by purchaſe, and not de- 
ſcent, the rule of deſcent, relied on by the plain- 
tiff in error, was only applicable where the per- 
ſon whoſe eſtate is in queſt ion was, at the time 
of his death, ſeiſed by deſcent, and no way af- 
fected or influenced the preſent queſtion, if 
Jacob Banks acquired the fee by ſuffering a re- 
covery as tenant in tail by purchaſe +, that a te- 
nant in tail is conſidered in law as poſſible owner 
of the whole fee, viz. That the remainders and 
reverſions are in his power- by ſuffering a reco- 


very, which is the act of tenant in tail, and 


takes its effect out of the eſtate tail, in right of 
Which alone he is impowered to ſuffer ſuch re- 
covery, as he thereby acquires, in judgment of 
law, an abſolute and pure fee againſt the re- 
mainder men and reverſioner, although the re- 
verſion were in a ſtranger; whereas, by a fine, 
the eſtate tail is only extinguiſhed and barred, 


as againſt the iſſue in tail; but, as to the remain- 


der men, or reverſioner, it ſubſiſts, notwith- 
ſtanding that act, as a bale or deter minable fee, 
on failure of iſſue: it was therefore apprehended, 
that by the recovery, which removed all re- 
ſtraints and limitations enſuing or dependant 
after the eſtate tail, the fee ſo acquired by Jacob 
Banks proceeded out of the eſtate tail, and rook 


its effect to the uſe of the perſon ſo enabled in 


law to ſuffer the ſame, as the reſult of his power, 
in virtue of the eſtate tail which was gained by 
Mor ſettlement 


157 


— — — 3 
a” —_ T — — — — 2 — 
. — auier joe - LW - — 

—— —— — — «> — © — - -— — _ 

bs _— =- - 
4 N 


»: 

—— . —ꝗ—ʒ— 2 — 
— — 
— Dſ'ſ „ — 


„ K —L—j 
Gas << — —— 4 


— — 
——— 


' 
i 
f 
( 
{ 
: 


5331 j — — — — * 
_ 8 — - — — — —— — _ — 
ay * 5 » a ON POL A 
2 ts — — — — — * — 
—— 


Common Reroverfeg. 


ſettlement (i. e.) by purchaſe, and conſequently 
the remainders and reverſions which ſubliſted 
before the recovery were alike extinguiſhed, 
and put to an end, by force and operation of 
ſuch recovery: that if the eſtate tail, as to the 
ue only, is conſidered as barted by a rechefãj, 

and the old eftate in fee or reverſion, ſubject to 
the eſtate tail, is let in, and takes place as con- 
tended for by the plaintiff, the conſequence and 
inconvenience thereof would be, that in that caſe 
every eſtate in the kingdom, of which a reco- 
very is ſuffered by a tenant in tail, ſeiſed alſo 
of the reverſion in fee, would ſtill remain liable 
as aſſets by deſcent to the ſpecialty debts of the 
anceſtor, from whom it deſcended (for the eſtate 
tail, while it ſubſiſts, and the baſe fee, gained 
by force of a fine, ſuſnends the remedy, ſo long 
as there is ifſue, and therefore preſerves. the 
debts), and this form of conveyance, invented 
and long uſed to ſtrengthen the title of poſſeſ- 
ſors who are tenants in tail, would be a means 
of deftroying ſuch intention, and would revive 
old demands to the ruin of many familics. | 


After hearing council or this writ of error, 
the Judges” (who attended according to order) 
were directed to deliver their opinions on the 
following queſtion, viz. © Whether, upon the 
death of Jacob Banks, the eſtate in queſtion 
« did by law deſcend to his heir, on the part of 
« the mother, or not?” And the judges, having 


taken time to conſider the lord ehief juſtice of 
| the 


Common Recoveries. 


the common pleas, delivered their reaſons at large, 
and cohtluded with their opinions, © That the 
« eſtate in queſtion; upon the death of Jacob 
« Banks, did not deſcend to his heirs on the part 
= of the mother.” Whereupon it was ordered 
and adjudged, that the judgment given in the 
court of king's bencb ſhould be affirmed. 


A common Ny is a good revocation of 
= will, | 


Thus, where a tenant in tail made his will, 
whereby he deviſed his eſtate tail, and afterwards 
ſuffered a recovery of it. It was unanimouſly 
adjudged, that the recovery was a revocation of 
the will, becauſe the eſtate was thereby totally 
altered. 


The ſame point was determined in the caſe of 
Sir Samuel Mar tvood v. Turner, reported in 3 P. 
Williams, 163, and alſo in the caſe of Darley v. 


Langworthy, reported in 7 Brown, 177. 


A common recovery, ſuffered by a tenant in 
tail, lets in all his preceding incumbrances, and 
renders valid all the preceding acts of the tenant 
in tail; becauſe whatever act binds the tenant 
in tail, will alſo bind the recoveror, or the per- 
ſon or perſons to whoſe uſe the recovery is ſuf- 
fered; for he who recovers cannot ſay, that he, 


1· ma Thus, 


againſt whom he recovered, had but an eſtate 


Rewnkes 4 
will. 


Diſter v. 


Diſter. 
3 Lev. 108. 


Lets in pri- 
ceding incum- 


brances, 


1 Chan. Ca. 
119. 


1 Atkins, 9. 


1 Will. R. 
277. | 
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Goodright 

ex dem. Tyr- 
rell v. Mead 

& Shilſon. 
3 Bur. 1703. 
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Thus, if a tenant in tail makes a'leaſe which 
is not warranted by the fatute 32 Hen. VIII. or 
acknowledges a judgment, or enters into a re- 
cognizance, and then ſuffers a common reco- 


very, the leaſe, judgment. or tecognizance, will 


then become good and valid, although they were 


before defeaſible by the iſſue in tail, becauſe the 


recoveror comes in ſubject to all the incum- 


brances of the tenant in tail; for the recovery 


opens the eſtate, as Mr. Pigot expreſſes it, and 
lets in all the prior incumbrances. 


ii ia therefore very dangerous for a tenant in 
tail, who has made leaſes, acknowledged judg- 

ments, or incumbered his eſtate tail in any other 
manner, to ſuffer a common recovery, becauſe 
all thoſe incumbrances will thereby become va- 
lid, and take place before any charge which is 


made on the lands after the recovery. 


So where a tenant in tail makes any convey- 
ance or ſettlement of his eſtate tail, which is not 
binding on his iſſue ; it he afterwards ſuffers a 
common recovery, it will enure to make good 
the preceding conveyance or ſettlement. 


Thus, where a perſon who was ſeiſed to him 
and the heirs male of bis body, remainder to 
his own right heirs, by leaſe and releaſe, pre- 
vious to his marriage, conveyed his eſtate to 
truſtees, to the uſe of himſelf for life, remainder 
to the uſe of his intended wife for life, remainder | 

t0 
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h to his firſt and other ſons in tail male ; the mar- 
v riage took effekt, and they had iſſue a ſon; 
1 nineteen years afterwards the huſband ſuffered a 
iN common recovery, and declared i it to be to the 
2 uſe of A. B. and his heirs s, in truſt to ſell the pre- 
he miſes for the pay ment of his debts; A. B. ſold 
m- the lands for the payment of the debts, according 
ry to the truſt repoſed in him; the tenant in tail is 
nd died, and his ſon claimed the lands. 4 
The court were unanimouſly of opinion, that i 
in the recovery enured to the uſes of the ſettlement, | j 
dg- and therefore that the purchaſor had no title. 1 
her | | 
zuſe 1 122 n ; j | 
Va- = 8 AJ 1 
h is 12 | ö | 
CHAPTER: XIII 4 
— What Perſons, Eſtates, and Inte- ] 
ers 2 reſts, are not barred by a Cou- 1 
zood MON RECOVERY. 1 
18 O perſons are barred by a common reco- Perſent wwho { 
er t0 very but thoſe who are parties to it, the“ artet. 'R 
pe- iſſue of tenants in tail, and the remainder men, ö 
= and reverſioners. | | 
inder a a e | 
4 Thus, if lands are given to huſband and wife, Pigor, 62. 


and the heirs of the body of the huſband, re- 
mainder over, and the huſband alone ſuffers a 
= recovery, 


162 Common Recoveries. 


recovery, ſuch recovery will bar the eſtate tail, 
and the remainder over; but it will not bar the 
wife's eſtate, becauſe ſhe was not a party to it. 


 E/tates prece- No eſtates or intereſts are barred by a com- 

a e that of mon recovery, but thoſe which are ſubſequent, 

awhich the re-. e FH Sgt * 

covery is ſuf in point of limitation, to the eſtate of w ich the 

fered, recovery is ſuffered; for all intereſts precedent 
remain as they were before. Thus, although a 
recovery be a good bar of a remainder for years 
limited, to commence after an eſtate tail, yet if 
ſuch term be limited to ariſe before the eſtate 
rail, it will not be barred by a recovery ſuffered 


of the eſtate tail. 


Pledgard v. A, being tenant for life, remainder to B. in 


RT in tail; B. made a leaſe for years, to commence 
718, after the death of the tenant for life; the tenant 


Dyer, 51. b. for life ſuffered a common recovery, in which 
in margin. ; g | a 
Popham, 5. the remainder man in tail was vouched; and it 

was determined, that the term for years was not 


thereby deſtroyed, but that the leſſee for years 
might falſify the recovery. 


An executory A common recovery does not bar an execu- 
2 206. ory deviſe, unleſs the perſon to whom the exe- 


Pigot, 134. cutory deviſe is given comes in as a vouchee. 


Pells v. Thus, where there was a deviſe to Thomas 
en Brown and his heirs; and if Thomas ſhould die 


Cro. Jac. 590. ; EY p50 a 
Vain I =” without iſſue, living William his brother, then 


that William ſhould have the lands, to him and 


his heirs. 1 
Themas 


by 


Common Recoveries. 


Thomas entered upon the lands thus deviſed, 
and ſuffered a common recovery of them. 


Thomas afterwards died without iſſue, in the 
life-time of his brother William; and one of the 
queſtions in this caſe was, Whether this execu- 
tory deviſe to William was barred by the re- 
covery. | 


All the judges (except Doddridge) held, that 


this recovery did not bar the executory deviſe to 


William; for the perſon who ſuffered the reco- 
very had an eſtate in fee-ſimple, and William 


had but a poſſibility; ſo that no recovery in 


value could poſſibly extend to his eſtate, unleſs 
he had been a party by coming in as a vouchee 
in which caſe, it was agreed, he would have been 
barred, becauſe, by entering into the warranty, 
his poſſibility would have been deſtroyed. 


It is enacted, by the fatutes 32 Hen. VIII. 
c. 36. /. 4. and the ſtatute 34 and 35 Hen. VIII. 
c. 20. That no eſtate tail of the gift of the 
Crown, whereof the reverſion is in the Crown, 
ſhall be barred, or in the leaſt affected, by a 
common recovery. For an account of the 
conſtruction of theſe ſtatutes, and of the caſes 
which have been determined on them, ſee the 
Eſſay on Fines, p. 196. 
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CHAPTER XIV. hy 
thi 
How Common REFCOVERIES may 
be falſified and reverſed. 75 
6 fal 
vide Eſſay I T H. reſpe& to the falſifying a com- tio 
15 Fines, ch. mon recovery, it is firſt to be ob- TY 
ſerved, that no perſon is permitted to falſify a of 
recovery, uuleſs he has a title to the land. B. 
wri 

Roll's ab. Thus, if a tenant in tail, who is an infant, 

755» 790: comes in as vouchee in a common recovery, 4 
the perſon in remainder may aſſign this circum- of « 
ſtance for error, becauſe he has a title to the bene 
land; and where a man's intereſt is bound by by | 
the act of another perſon, it is but reaſonable he 
ſhould be allowed to free himſelf from the ef- [t 
fects of it, by taking advantage of any error by eq 
which it may be defeated. req 

con 
ſon 


But no perſon, who has not an immediate in- 
tereſt in the lands whereof a recovery is ſuffered, 
can have a writ of error to reverſe it. 


Anon. Thus, where a writ of error was brought in 


5 a: 396. B. R. to reverſe a common recovery, and there 
Is 5 bY, Was 


- 


Wri! 


y 


ein- 
Ted, 


ht in 
there 
Was 


Common Recoveries, 


was a ſcire facias iſſued. againſt all the terre- 


tenants, who made default; although the com- 
mon recovery was reverſed, yet it appearing 
afterwards. that the plaintiff in the writ of error 
had no immediate title to the lands, there being 
a remainder man before him, the court reverſed 
their former reverſal. 


Where it is ſaid in the books, that a party to 
a common recovery ſhall not be permitted to 
falſify, it muſt be underſtood with theſe excep- 


tions: 1ſt, If the party can ſhew that the reco- 


very was void in law: 2d, If the recovery was 
of lands lying in A. when in fact they were in 
B. and 3d, It the recovery was ſuffered on a 
writ which was abated, 


A common recovery may be falſified by writ 
of error, in the court of common pleas, or king's 
bench, by pleading, and in ſome ſpecial caſes, 
by motion of court. 


It is not abſolutely neceſſary, that a writ of 
error ſhould ſet forth a compleat title; it is only 
required of the plaintiff in error to ſhew the 
connection of privity between him and the per- 
ſon againſt whom the recovery was had, as it 
18 not a proceeding to try the right of the land, 
or to recoyer the land itſelf. 


A recovery ought not to be reverſed, unleſs 
writs of ſcire facias are iſſued againſt the terre- 
I ' tenants 


165 


Cro. Jac. 466. 


I Burr. 412, 


Kingſton V. 
Herbert, 

3 Mod. 119. 
Anon. Id. 


274 


166 Common Recoverfes. 


Lord Pem- tenants and the heir, becauſe the errors in a re- 
r covery ought not to be examined until all the 
Holt, 614 parties intereſted in ſupporting it be in court; 

| but however, this circumſtance is diſcretionary 


in the court, and not ftri#7i juris. 


By the ftatute 23 Eliz. c. 3. it is enacted, 
That no recovery ſhall be reverſed for falſe or 
incongruous Latin, raſure, interlining miſenter- 
ing of a warrant of attorney, or not returning 
of the ſheriff, or other want of form in words, 
and not in matter of ſubſtance. 


* 


By the ſtatute 10 and 11 William III. c. 14. 
it is enacted, That no fine, recovery, or judg- 
ment, in a real action, Sc. ſhall be reverſed or 
avoided, for any error or defect therein, unleſs 
the writ of error, or ſuit, for reverſing ſuch fine, 


recovery, Se. be brought, and proſecuted with c 1 

effect, within 20 years after ſuch fine levied, re- oy 

covery ſuffered, Sc. The fecond ſection ſaves mac 

the rights of infants, femes covert, perſons un gn 

compos, in priſon, or beyond ſea, fo as they bring CE! 

their writ of error within five years after their verl 

diſabilities are removed. | "et 

by n 

Vide Lloyd By this ſtatute, a writ of error muſt be brought A 
AL _ within 20 years after the recovery has been ſuf- WT 
Fines, 221. fered, and not within 20 years after the title has firſt 


| accrued; for the ſuffering the recovery is the 
time from which the 20 years are counted. 


By 


Common Becovertes. 167 


By the common law, if the tenant of the free- 4 recovery 
hold had ſuffered a common recovery, it ope- 1 
rated as a good bar to all terms for years derived teuant fer 
out of the freehold; for the perſon who reco- „ Inf. 46. a. 
vered the lands was ſuppoſed to come in by a 
title paramount; ſo that he was not bound by 
the leaſes of the perſon againſt whom he had 
recovered : beſides, a termor for years could not Vide Plowd. 
in any caſe falſify a common recovery. By the 83. 
ſtat. of Glouceſter, 1 Edt. I. c. 11. a remedy 
was given to the leſſee for years, by way of re- 
ceipt and trial; whether the recovery was upon 
good title, or by way of colluſion; and in caſe 
it appeared that the recovery was by colluſion, 
then the leſſee for years was permitted to enjoy 
his term, and the execution of the judgment 


was ſtaid until the determination of the term. 


The operation of this ſtatute not baving been Bro. Ab. tit. 

found ſufficiently extenſive, another act was _ 2b. 
| k itz. N. 8. 

made (21 Hen. VIII. c. 15.) whereby it was 198 & 220. 
provided, that a tenant for years might falſify a Waugh. 127. 

| ; : Lev. 46. 
feigned recovery had againſt the perſon in re- 2 Mod. 18. 
verſion, and that no eſtate, held by ſtatute 
merchant, ſtaple, or elegit, ſhould be avoided 


by means of any feigned recovery. 


Although a common recovery can only be Courts of 
reverſed by the court of common pleas, in the ye 
firſt inſtance, and by the court of king's bench, Tines, 229. 
upon a writ of error from the court of common 
Pleas, yet the court of cbancery can, in fact, in- 
validate the effect of a common recovery, by 


3 compelling 


Vide Effay on 


8 
— — 
q 68 
10 


Stanhope v. Thus, W lands were limited in a marriage 
1 ſecklenient to the daughters of the marriage, and 


Ferres v. A perſon who was deaf and dumb ſuffered a 
Ferres, 


Eq. 695. 


Common Recovertes. 


compelling the recoveror to convey the eſtate to 
the perſon who is intitled in equity to have it, 
or by declaring the recoveror to der a truſtee for 
ſuch 3 


1 


"the heirs of their bodies, until they ſhould, out of 
the rents and profits, have received 20001. re- 
mainder over; the daughters being in poſſeſſion, 
ſuffered a recoyery to the uſe of themſelves and 
their heirs, and the queſtion was, Whether the 
remainder over was barred by this recovery? 


The Lord Chancellor was clearly of opinion, 
that this was but in the nature of a ſecurity for 
zooo l. and although the recovery barred the 
eſtate tail and remainder at law, yet that the 
daughters were only truſtees, after they had 
raiſed the 3000/1. for thoſe in remainder, who 

might at any time determine the eſtate of the 
daughters, by paying of the 3000 J. and then 
the daughters would be but truſtees for them. 


2 Ab. recovery of intailed lands, aſſiſted by his uncle, 
and then ſettled the ſame to certain uſes, Upon 
the circumſtances of the caſe it appeared he had 
done nothing but what in conſcience he ought; 
yet, he being under theſe circumſtances, the Lord 
Chancellor ſaid he ought to be taken care of in 
equity; and it appearing that the uncle was 
concerned, in point of intereſt, the ſertlement 


was ſet aſide. 
IN. 


